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TO OUR READERS. | 


As we have been put to very considerable expense | 


in getting up our digest of English Cases, (for | 
which we make no eatra charge) we trust that | 
our country subscribers will forward to us their | 
subscriptions without delay. 





THE PLEA OF INSANITY IN 
CRIMINAL CASES. 


sions depends upon the physical system ;”’ 
that we are bound, when a person has 
committed or attempted to commit a 
crime, to receive that fact as sufficient 
evidence that his brain is in an unsound 
state ;”? and that consequently, “the in- 


| fliction of punishment, in any case what- 


ever, is wholly inconsistent with all ideas 
of justice !””* 
Amid these conflicting opinions, which 


at least serve to shew that the question 
/is one of very great difficulty, we can 


| scarcely venture to hope that any amend- 


ARTICLE I. 


ment we propose, should receive the de- 


| cisive assent of all parties; still, as the 


Tue public seem at length persuaded | 
that the law, which at present regulates 
the treatment of persons partially derang- | 
ed, requires considerable amendment, | 
and that, in order to protect society | 
against their violence, it is absolutely | 
necessary that something should be done ; | 
so far all parties are. unanimous; but 
here, we fear, their unanimity ends. 
The moment the question is put, ‘ what | 
shall be done ?”’ a thousand different voices 
suggest a thousand different schemes. 
Some boldly require that madmen of eve- | 
ry description shall henceforth be deem- | 
ed responsible for their actions, and in | 
the event of their committing any deed 
of violence, shall be destroyed from off 
the face of the earth like mad dogs. | 
These are the blood-thirsty legislators a | 
considerable class, whose feelings bear a 
somewhat dangerous affinity to those of | 
the homicidal maniac. Others, whom 
we may denominate the timid legislators, 
anxiously propose that all persons who | 
betray the slightest symptom of mental 
derangement, should at once be incarce- 
rated, but the blood-thirsty class oppose 
this proposition and with reason demand, | 
“ who then can be safe ?”? A third class, 
the philosophic pupils of the material 
school, contend, if we understand the | 
argument, that all criminals are alike in- | 
sane, and as such should be treated ; that 
“‘the operation of the feelings and pas- | 


omnes, purveniat.” 


subject is no less important than difficult, 
we will not be deterred by the mere 
dread of failure, from suggesting some 
hints which may possibly be adopted 
and improved by abler men. 

At the very threshold of this inquiry, 
it is highly important that we should en- 
tertain clear views respecting the distinc- 
tion which exists between sin and crime. 
Sin is an offence against the law of God 
and nature, and regards the moral guilt 
of the offender; but inasmuch as its de- 
gree can be justly estimated by that Be- 
ing alone, to whom the secrets of all 
hearts are laid bare, punishment, as re- 
tribution, “is the Lord’s.”? Crime is an 
offence against the laws of man and re- 
lates to the injury which its commission 
does to society ; and man possesses the 
right to punish solely from the necessity 
of protecting the public. The main ob- 
ject of human punishment, is by inflict- 
ing pain to inspire fear, and thus to deter 
others from the commission of similar of- 
fences. “ Ut pana ad paucos, metus ad 
Archbishop Whately 
in his thoughts on Secondary Punishment, 
has expressed these views in clear and 
forcible language. “I am inclined to 
think that in this” (the punishment of 
juvenile delinquents,) ‘‘and in many other 
points, important practical errors may be 





* Sampson, 23, 4. 
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traced to the very prevailing mistake of 
confounding together two perfectly dis- 
tinct considerations; the moral guilt of 
an offender and the propriety of punish- 
ing him for the sake of example. The 
theory of punishment, indeed, viz., that 
it is inflicted for prevention, and not for 
retribution, is, in the abstract, understood 
and admitted by almost every one, and 
is distinctly recognized in our legal enact- 
ments. But, in particular cases, there | 
are notions and practices inconsistent | 
with a doctrine so evident, which are by | 
no means uncommon.”? Again the au- | 

| 





thor observes, ‘‘ as for the circumstances | 
relating to any one’s responsibility in the | 
sight of God they can be fully known 
to him only. The exact amount of each 
offender’s moral guilt, man can neither 
ascertain with certainty; nerif he could, 
would have any right to pretend to visit 
with proper retribution. Vengeance be- 
longs not to us. We punish, (and we 
have thus only a right to punish) a trans- 
gressor, not because he has transgressed, | 
but, that others may, by his example, be 
deterred from disturbing sceciety. We 
punish a “ wilful and malicious offender, 


not on account of his being morally | 


more culpable than one who offends ac- 
cidentally, but because wilful acts are | 
the only ones that can be prevented by 
the fear of punishment. We punish a 
criminal on the same principle that we 
extinguish a conflagration to prevent its | 
spreading. * * We seek to check the 
example of crime, and substitute an ex- 
ample of terror.” 

Paley also in his moral philosophy, | 
makes similar observations. ‘ The pro- | 
per end of human punishment, says that | 
eminent writer, is not the satisfaction of | 
justice but the prevention of crimes.— 
By the satisfaction of justice, I mean the 
retribution of so much pain for so much 
guilt, which is the dispensation we ex- 
pect at the hand of God and which we are 
accustomed to consider as the order of 
things that. perfect justice dictates and 
requires. In what sense, or whether 
with truth in any sense justice may be 
said to demand the punishment of offen- 
ders I donot now inquire; but I assert 
that this demand is not the motive or 








occasion of human punishment. What 
would it be to the magistrate, that offences 


t altogether unpunished if the impu- 
nity of the offenders were followed by 
danger or prejudice to the common- 
wealth? The fear lest the escape of the 
criminal should encourage him, or others 
by his example, to repeat the same crime, 
or to commit different crimes, is the sole 
consideration which authorizes the inflic- 
tion of punishment by human laws.” 
We have quoted these authorities and 
have dwelt upon the distinction between 
sin end crime, or in other words, between 
the objects of divine and human punish- 
ment at great length, because however 
obvious this distinction may be, it is often 
wholly, or in a great measure disregard- 
ed. Men still speak in common parlance 
of such and such criminals deserving 
death, an expression which is clearly in- 
applicable with regard to the objects of 
human laws; and even those, who, from 


their acquirements and position might be 


expected to possess sounder views, and 
to express themselves in a more accurate 
manner, too frequently display a like 


| confusion of thought when they endeay- 
our practically to supply the maxims of 


penal jurisprudence. ° 

To illustrate this position we need only 
refer to a few cases in which the respon- 
sibility of the prisoner has depended upon 
his state of mind. 

On the trial of Bellingham for the mur- 


‘der of Mr. Perceval in 1812, Sir James 


Mansfield thus laid down the law :——“ In 
order to support the plea of insanity, it 
must be proved by the most distinct and 
unquestionable evidence that the prisoner 
was incapable of judging between right 
and wrong. It must in fact be proved 
beyond all doubt, that at thetime he com- 
mitted the atrocious act with which hestands 
charged he did not consider that murder 
was a crime against the laws of God and 
nature. * * So long as persons can dis- 
tinguish good from evil, they will be“an- 
swerable for theirconduct,” &c.* Again, 
in the case of Offord, who was tried in 
1831, for shooting a man named Chisnall, 
Lord Lindhurst told the jury that “they 
must be satisfied, before they could ac- 
quit the prisoner on the ground of insan- 
ity, that he did know when he committed 








* Collins on Lunacy, 636; Shelford on Lunatics, 
462. 
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the act, what the effect of it, if fatal, | 
would be as to the crime of murder. | 
The question was, did he know that he | 
was committing an offence against the | 
laws of God and nature?” His Lordship | 
then referred to the doctrine laid down 
by Sir James Mansfield in Bellingham’s 
case, and expressed as the reporter tells 
us his complete accordance in the obser- 
vations of that learned Judge.* In the 
case of Bowler, who was tried in the 
same year as Bellingham, LeBlane, J., 
concluded his summoning up, by observ- 
ing that the jury must determine whe- 
ther the prisoner, when he committed 
the offence was capable of distinguishing 
between right and wrong, or under the 
influence of any illusion in respect of the 
person he shot, which rendered his mind 
at the moment insensible of the nature of 
the act which he was about to commit 
since in that case he would not be legally 
responsible_ for his conduct.{ In the 
case of Lord Ferrers, who was tried by 
the Peers for the murder of his steward, 
the counsel for the prosecution cortend- 
ed, that a man was answerable for his 
acts if he could discriminate between good 
and evil. On the trial of Parker, who 
was indicted for adhering to the King’s | 
enemies, the Attorney General argued, | 





that to acquit the prisoner, the jury must 
be satisfied that he did not know “ right | 
from wrong, (1 Collinson 477). And in | 
the case of Martin, who was charged | 
with feloniously firing the cathedral at | 
York, the same test of responsibility | 
was admitted on all hands to be correct, | 
(Shelford 465 ; Annual Register, vol. 71, | 
p. 301.) 


ACCUMULATION FROM PROPERTY SET- 
TLED TO SEPARATE USE. 


It is well settled that where, previous 
to or during the marriage, property is 
settled either by deed or will, for the 





separate use of the wife, she will be | ( 


entitled thereto exclusively of her hus- 
band, and if she is not restrained from 
anticipation she may deal with it in 
equity as if she were a feme sole (Hulme 





* 5 C. and P. 168. 
Tt Collins on Lunacy, 673. 
19 How. St. Tri. 886. 





v. Tenant 1 B.C. 16. Jackson v. Hob- 
house,.2 Meriv. 487; Tullettv. Armstrong, 
1 Beav. 17)—but with respect to the 
right tothe accumulation from any such 
fund, there seems a difference of opinion 


| between the English courts of law and 


the equity and ecclesiastical courts, to 
which we wish to direct the attention of 
ourreaders. Inthecaseof Ledgardv. Gar- 
land, 1 Curteis, 286, the deceased previ- 
ous to her marriage, had certain property 
conveyed to trustees with a power to her 
to receive the dividends and instalments 
thereof during life, and to dispose of the 
principal fund by will, executed in the 
presence of, and attested by two witnesses. 
She died, leaving her husband surviving, 
and having duly executed her will ac- 
cording to the power appointing executors. 
The question was, whether a certain sum 
remaining at her tanker’s to her credit, 
(being her savings out of the trust divi- 
dends,) was to be included in the probate. 
The ground on which it was contended 
that it did not pass, was not that the de- 
ceased did not possess the power of dis- 
posing thereof, but that she had not dis- 
posed of it. Sir H. Jenner said, it was a 
question of construction not for him to de- 
termine, and that he would grant probate 
to the executors limited to the settled pro- 


| perty, and all accumulations over which 


she had a disposing power, and which she 


| had disposed of; and the learned Judge 


observed that this was the usual and most 
convenient mode, in order to give parties 
an opportunity of making their claims 
elsewhere. In the case of Molony v. 
Kennedy, (10 Sim, 254,) Sir L. Shadwell ; 
V. C., doubted, in a similar case, whether 
the husband was bound to take out admi- 
nistration, but he held that the executors 
were entitled to deduct the funeral and 
other expences. 

At law, however, a different rule pre- 
vails. Incase the accumulations were 
stolen, in an indictment for the offence, 
the property must be laid in the husband 
2 Russ. and Ry. C. C. 491). In Carne v. 
Bryer, (7 M. and W. 183,) it was held that 
the property in wearing apparel, bought 
for herself by a wife living with her hus- 
band, out of money settled to her separate 
use before marriage, and paid to her by 
the trustees of the settlement, vests by law 
in the husband, and is liable to be taken 
in execution for his debts. 
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In a late case on this point (Tugman v. 
Hopkins, 5 Scott, N. 8. 464), the facts 
were that Mrs. Tugman who had for some 
time lived apart from her husband, had, 
under her marriage settlement, an interest 
in certain property secured to her separate 
use. At her death, a sum of money was 
found locked up in a drawer in the ap- 
partments she had occupied. The de- 
fendant went to the house, and obtained 
possession of that money, acting, it is 
said, for his father, who was one of the 
executors named in Mrs Tugman’s will— 
however, he received the money.”. “ Now 
of what did the money consist” said Tin- 
dal, C.J. “ Did it consist of accumula- 
tions of interest from the stock secured by 
the settlement ? or did it arise from other 
sources ? if the latter, the question falls to 
the ground. But assuming it to have 
consisted of savings out of the interest, 
then comes the question whether, at the 
death of Mrs. Tugman, it became the pro- 
perty of her husband, without adminis- 
tration, or of some person to whom she 
gave it by her will. It is enough to say 
here, that under the will they are not dis- 
posed of. I cannot interpret the will 
otherwise than as limited to the long an- 
nuities, and the proceeds of the sale there- 
of: the accumulations are left untouched. 
But it is said that Mrs. Tugman having 
appointed executors, the accumulations 
vest by law in them. Their power, how- 
ever, is only co-extensive with the purpose 
for which they are appointed; and it is so 
treated by the ecclesiastical court, for the 
probate granted is a limited one. The 
authorities shew that the husbad is enti- 
tled to the accumulations. In Comyn’s 
Digest, (“ Baron and Feme.” E. 3.) the 
general rule is thus laid down:—All chat- 
tels personal, which the wife has in pos- 
session in her own right, are vested in her 
husband by her marriage, though he do 
not survive. So chattels personal, not in 
possession at the time of marriage, if they 
are reduced into possession during the co- 
verture (Co. Litt. 351 b.) So, if chattels are 
given to the wife after the coverture the 
interest vests in the husband, though he 
has not possession of them before the death 
of his wife.” This shews that any thing 
found in the possession of the wife, comes 
to the husband. It was admitted in the 
course of the argument, that the wife 
could not have maintained an action for 

















this money, if taken in her life time, bu 
that the husband alone must have sued. 
Probably in equity, he would have been only 
atrustee: butstill, the legal property would 
be inhim. Carne v. Brier, (7 M. and W. 
183) is an a thority to this effect, it was 
there held that the property in wearing 
apparel bought for herself by a wife living 
with her husband, out of money settled to 
her separate use before marriage, and paid 
to her by the trustees of the settlement, 
vests by law in the husband, and is liable 
to be taken in execution for his debts ; and 
the case of Malonyv. Kennedy, (10 Sim. 
254) while it seems to shew that it is com- 
petent to a wife living apart from her hus- 
band, to dispose by will of accumulations 
arising from property settled to her sepa- 
rate use, also shews that in the absence 
of such disposition, the husband is without 
administration, entitled to them in his ma- 
rital right.” And Coltman, J.,said Carne 
v. Brier, seems to me to go the full length 
of deciding that where dividends are re- 
ceived from property settled to separate 
use of a married woman the money so 
received is by law vested in the husband. 
I entirely agree with that principle. In 
order to protect it, the money must remain 
in the hands of the trustees. In equity it 
seems the property is considered to be af- 
fected with a trust, but of that we can 
take no notice at law. By her will, Mrs. 
Tugman has not disposed of the money in 
question ; but I am inclined to think that, 
even if she had, still at law it must be 
taken to be the property of the husband, 
and as passing to him in his marital right, 
without administration, according to the 
case of Malony v. Kennedy, (10 Sim. 254.) 





HISTORICAL OUTLINES OF THE LAW. 


PART VL 
HENRY V. 


But few changes were made in the law 
in this short reign, and even these had 
principally for their object, the furtherance 
of enactments made in the reigns of Henry 
the 4th and Richard the 2nd. 

The first statute of this reign was for 
the purpose of ascertaining the qualifica- 
tions of the electors, and persons to be 
elected. By it, it was enacted that knights 
of the shire were not eligible, unless they 
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were resident in theshire onthe day of e| of a man, nor between party and part’ in 
date of the writ of summons ; and that the | real pleas, nor in personal pleas, where the 
knights, esquires, and others, who were o | debt or damages declared for amounted to 


be choosers of the knights of shires, were 
to be resident within the shire. And that 
citizens and burgesses of the cities and 
boroughs were to be resident, dwelling and 
free in the same. 

Several statutes were passed in this 
reign on the subject of coin. By 3 Hen. 
5, st. 1, c. 1, it was made felony to make, 
buy, or import coin called gally half-pence, 
suskins, and dodkins; and certain penal- 
ties were inflicted on any one passing such 
coin. By 3 Hen. 4, st. 2, c. 6, the clip- 
ping washing and filing of money was 
made treason. It was doubtful whether 
it was within the statute of treasons. 

By the stat. 3 Hen. 5 st. 2, c. 3, it was 
enacted that all Welsh people dwelling in 
the Queen’s house, and others abiding 
near the house and elsewhere, not being 
denizens should be voided out of the realm 
by a certain day, under pain of felony. 
And by 2 Hen. 5, st. 2, c. 5, because many 
Welsh made inroads into Shropshire, 
Herefordshire, and Gloucestershire, and 
took away people by force: the justices 
of the peace were authorized to enquire, 
hear, and determine such offences, award 
process of outlawry, and certify this to 
the lords of the seigniories, where such 
plunderers harboured, who were to order 
execution to be done thereon. 

Irishmen and Irish clerk-beggars, called 
chamber-deacons, were by stat. 1 Hen. 5, 
c. 8, to be voided out of the realm by a 
certain time, on pain of losing their goods, 
and being imprisoned at the King’s plea- 
sure. Graduates in the schools, serjeants 
and apprentices of the law, those who 
were inheritors of any land, religious per- 
sons, professed merchants of good fame 
and their apprentices, and such as had es- 
tates and benefices, and those with whom 
the King would dispense, were, however, 
excepted. 

The breaking of truce and safe-conduct, 
either by the manslaughter, robbery, or 
spoiling of any one; and the voluntary 
receipt, abetment, procurement, concealing, 
hiding, and sustaining of such offenders, 
either by sea or land, were by stat. 2 Hen. 
5, st. 1, c. 6, to be adjudged high treason. 

It was provided by stat. 2 Hen. 5, st. 2, 
c. 2, that no yuror should be admitted to 
pass On inquests upon the trial of the death 


| forty marks unless he had lands or tene- 


| ments to the yearly value of 40s. above 














all charges; and that if he had it not, it 
was a cause for which either party might 
challenge him. 

The Stat. 1 Hen. 5, c. 3, after reciting 
that persons possessed of lands or tene- 
ments suffered losses, because persons 
subtilly imagined and forged anew divers 
false deeds aud muniments, to trouble and 
charge their lands ; enacts that any one 
so injured should have recovery of his 
damages against the party making and 
publishing, who were also to make fine at 
the King’s pleasure. 

Felons living in the franchises of Tyn- 
dal, and Hexam might by, by 2 Hen. 5, 
st. lc. 5; and that of Ridesdale by 9 
Hen. 5, c. 2, be outlawed ; and that upon 
this being pronounced, and the process 
was returned before the justices, they were 
to certify to the ministers of those fran- 
chises, who were immediately to seize the 
lands, goods, and persons of the offenders. 

The Salaries of Curates were, by 2 
Hen. 5, stat. 2, c. 2, to be eight marks per 
annum, and that of Chaplains was fixed 
at seven marks. 

An exception was made by stat. | Hen. 
5, c. 7, from the statute of Richard the 2nd, 
against Frenchmen holding ecclesiastical 
venefices, in favor of prior alien conven- 
tional, and other priors having institution 
and induction, so as they were Catholic, 
and found surety not to disclose the secrets 
of the realm. 

Fees for the probate of testaments were 
settled by stat. 4 Hen. 5, c. 8. 

The Lollards being considered at this 
time as the principal disturbers of the 
peace, it was stat. 2 Hen. 5, st. 1, ¢. 7, 
enacted that the chancellor, treasurer, 
justices, sheriffs, mayors, and bailiffs of 
cities and towns were, on entering office 
to make oath that they would use their 
whole power and diligence to destroy all 
heresies and errors, commonly called lol- 
lardies, and assist the ordinaries and their 
commissaries as often as required by them. 
In addition to the penalties already in- 
flicted on such offenders, they were now 
to suffer forfeiture of goods and lands as 
in case of felony ; but no heretics were to 
forfeit their goods till they were dead. 
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Some amendments were made in this 
reign in the course of process and proceed- 
ing. It was enacted by stat. | Hen. 5, 
c. 5, that in every original writ of actions 
personal, appeals and indictments, in 
which the exigent shall be awarded, to 
the names of defendants “additions” 
should be made of their estate or degree or 
mystery, and of the towns or hamlets, or 
places and counties of which they were or 
be, or in which they be or were convers- 
ant, otherwise the outlawry to be void, 
and before the outlawry pronounced, the 
writ and indictment may be abated by ex- 
ception of the party. It was also pro- 
vided, that though the writ of additions 
personal were not according to the records 
and deeds, if such addition was surplus 
age, the writ should not be abated on that 
account. The statutes of additions, as it 
was afterwards called, removed those in- 
conveniencies that used to be occasioned 
by want of naming particularly the parties 
in a writ. 

A statute of jeofails, (so called because 
when a pleader perceives any slip in the 
form of his proceedings, he is at liberty by 
this and the other statutes of this name, 
to amend it ;) and amendment was made 
in the 9th year of this reign, c. 4, in order 
to remove some doubts which had arisen 
with regard to stat. 14 Edward 3, st. 1, c. 
6, upon this subject. By this stat. of 
Henry, it was ordained that the justices 
before whom such plea or record was 
made or depending, should have power 
and authority, as well by adjournment as 
by way of error, or otherwise, to amend 
such record and proceeding, according to 
the permission of the former statute, as 
well after judgment as before, so long as 
the record was before them. 

Of the year-books of this reign, the third, 
fourth and sixth years are wanting. 











IN CHANCERY, 
Before the Hon. Reusen H. Watworth, 
Chancellor of the State of New York. 


Tue New Yorx« Lire INsuRANCE AND 
Trust Company v. Emetine Davis 
et al. 

COSTS.—REGISTER’S FEES. 


What items are taxable, and what disbursements 
will be allowed for Register’s fees, for filing 





bill, and other services porformed by him accord 
ing to the fee bill of 1839 previous to putting in 
answer, or after it is ascertained that the suit 
will not be defended. 


Tuts was an application for the retax- 
ation of costs in a foreclosure suit. The 
first class of charges objected to were dis- 
bursements for registers fees for filing the 
Bill and other services performed by him, 
according to the fee billof 1839, previous 
to the putting in of the answer of the in- 
fant defendants. 

J. Rhoades, for the complainants. 

E. F. Smith,for infant defendants. 

The Cuancettor.—The Act of May, 
1840, provides that when a bill of fore- 
closure shall be taken as confessed, or 
when the answer put in shall not deny any 
material matter set forth in the bill, or the 
right of the complainant to a decree of 
foreclosure, &c. the several officers named 
in the act, instead of the fees for their ser- 
vices theretofore allowed shall receive for 
their services the compensation therein 
mentioned, and no other fees whatsoever 
shall be taxed or decreed against the de- 
fendant. The act, after fixing a tariff of 
solicitor’s and master’s fees in such cases, 
and prohibiting the allowance of counsel 
fees, then specifies four items; of register’s 
or clerk’s fees; and declares that every 
other service required of the register, as- 
sistant register and clerks in chancery, 
which are to be received for the benefit of 
the state, except so far as the act of May, 
1840, is necessarily in conflict with its 
provisions. The act of 1839, directs cer- 
tain fees to be received from or charged to 
the solicitors, for register’s or clerk’s fees 
in foreclosure suits as well as others. And 
by the ninth section of the act, the regis- 
ter, assistant-register, or clerk, is bound to 
require payment in hand for all services 
rendered officially for any persons other 
than solicitors who have agents residing 
at the place where the office is located. 
(Laws of 1839, p. 361). That act also 
requires accounts to be kept, not only of 
the fees actually received, but of all fees, 
perquisites, and emoluments which the 
register, assistant-register or clerk shall 
be entitled to demand and receive from 
any person for any service rendered by 
them in their official capacity, pursuant to 
law. And the moneys so received, they 
are required to deposit in bank to the cre- 
dit of the state treasurer, and transmit 
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their accounts of the fees paid and unpaid 
tothe comptroller periodically. It is im- 
possible at the commencement of a fore- 
closure suit, to ascertain whether it will or 
not be defended and contested by plea, 
answer or demurrer. Until after the 
defendants have answered, or the bill has 
been taken as confessed against them, the 
register, assistant-register, or clerk, is 
therefore bound to demand and receive 
from the solicitor, for the use of the state, 
the fees for services performed by them 
officially, at and after the rate prescribed 
in the fee bill of 1839. And no provision 
is made by law for refunding such fees to 
the solicitor, by the state, or for deducting 
them from the accounts rendered against 
them, in case the defendants afterwards 
suffer the foreclosure suit to be taken as 
confessed, or put in an answer which 
does not contest the complainants right to 
a decree of foreclosure. The only rational 
construction therefore, which can be put 
upon the acts of 1839 and 1840, when 
taken together, is to construe the provisions 
of the latter, so far as relates to such fees 
as only applicable to services performed by 
the register, assistant-register or clerk, 
after it is ascertained that the suit will 
not be defended ; and to allow to the soli- 
citor as a necessary disbursement in the 
suit, the fees which he has been compelled 
to pay for services performed before that 
time according to the fee bill of 1839. 
The registers fee bill for filing the bill, 
sealing the ‘subpenas, entering order for 
absentee to appear, entering order nzsz for 
the appointment of guardian ad litem, 
copy of the order and filing three affidavits, 
and entering order that infants answer the 
bill were properly allowed as necessary 
disbursements. 

His Honor decided also that the register 
is not entitled to a fee of eight cents for 
entering the bill; as the allowance by the 
folio for entering * ny order, decree or pro- 
ceeding in the minutes was intended to 
cover proceedings which were copied into 
the registers of decrees and orders—such 
as proofs of wills, &c.—and does not apply 
to the mere memorandum entered in the 
minutes of causes. Alsothat the register 
is not entitled to a fee for filing the draft 
of orders to be entered by him; as such 
drafts are delivered to him to be entered 
in the minutes but are not to be considered 
as filed papers. Also that a charge for 





filing amendment to bill is not chargeable, 
without a special affidavit showing that 
the necessity for the amendment did not 
arise from the fault or negligence of the 
complainant’s solicitor, and explaining 
why it became necessary—that no extra 
charge for serving subpeena’s to appear, 
beyond the sum allowed therefore can be 
taxed as a disbursement. 

That the court may dispense with the 
necessity of serving an order nisi to ap- 
point a guardian ad litem for infants, 
where the solicitor, at the time of serving 
the subpeena, also serves a notice that e 
will apply for an absolute order for that 
purpose, unless the infant shall have a 
guardian ad litem appointed within twen- 
ty days after the time specified for his 
appearance. 

That no counsel can be allowed on spe- 
cial motions in foreclosure suits where 
there is no defence. 

That the master is not entitled to an 
allowance for attending to sign summons 
on a reference to compute amount due on 
a mortgage; nor for attending upon the 
return of summons and adjourning the 
hearing, where none of the defendants 
have appeared in the suit; unless in a 
case where it is necessary for the com- 
plainant to produce testimony as to the 
rights of non-resident defendants, or as to 
the propriety of selling the whole mort- 
gaged premises. Nor is the master enti- 
tled to an allowance for drawing and copy 
of the underwritings upon the summons ; 
as the underwriting as well as the drawing 
of the summons belong to the duties of the 
solicitor. 

That the master is entitled to a fee for 
attendance upon a reference to compute 
amount due, in addition to the specific al- 
lowance for computation, where the de- 
fendants have appeared and are summoned 
to attend the reference, and the master is 
required to examine and report as to the 
rights of the infants, as well as to take 
proof as to the rights of absentees. 

The sum of $34,65 directed to be de- 
ducted from the bill of costs, as taxed, and 
the balance only, directed to be paid. 
Guardian ad litem allowed $8, for his 
costs upon this application. 
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SUPREME COURT. 


Supreme court of the State of New York. 





Before the Hon. Samuet Netson, C. J., 
and Judges Bronson and Cowen. 


Fieip v. CHASE. 
DEMURRAGE. 


F. chartered a Ship foc a voyage from Boston to 
Havannah and Matanzas and thence to a port in 
Europe, and it was stipulated that ‘* twenty 
running days should be allowed for discharging 
and loading at Cuba, and if more were used, 
thirty dollars per day demurrage to be paid 
by F”’—the ship reached the port of Havannah 
during the Easter holidays, when, according to 
the usage of the place, the Custom-house was 
closed, in consequence of which the brig couid 
not be entered, nor could permission be obtained 
to unload. The consignee had notice immedi- 
ately on her arrival. Held, that the twenty- 
five running days commenced on the arrival of 
the Brig in port, and notice to the consignee 
and that the occurrence and continuance of the 
Easter Holidays and the consequent suspension 
of business at the Custom-house, and the delay 
from those causes did not postpone the com- 
mencement of the running days allowed for dis- 
charging and loading. 


Error to the Superior Court of the City 
of New-York. The case is sufficiently 
stated in the opinion of the Court. 


J. H. Raymond, for the plaintiff in error. 
J. M. Martin, for the defendant in error. 


By the Court, Cowen, J.—The action 
in the court below was by Field against 
Chase, to recover moneys advanced by the 
former in payment of the disbursements 
and port charges of the brig “ Damascus” 
at Cuba, pursuant to his stipulation in a 
charter party. He had chartered the 
ship of the defendant, who was master 
and part owner, for a voyage from Boston 
to Havanna and Matanzas, and thence to 
a port in Europe, &c.; “twenty-five run- 
ning days to be allowed for discharging 
and loading in Cuba; and if more are 
used, thirty dollars per day demurrage to 
be paid by said Field.” The defendant 
retained for several days demurrage at 
Havanna out of the moneys advanced by 








| 


rendered the plaintiff accountable. He 
was detained 34 days; and 5 days of the 
demurrage were accounted for by the fact 
that she ‘reached the port during the 
Easter holidays, when according to the 
usage of the place, the custom-house was 
closed. The brig, therefore, could not be 
entered, nor could permission be obtained 
to unload. The consignee had notice of 
her arrival immediately. The court be- 
low charged the jury that the 25 running 
days commenced on the arrival of the 
brig in port and notice to the consignee, 
that the occurrence and continuance of 
the Easter holydays, the consequent sus- 
pension of business at the custom-house, 
and the delay, from those causes, of the 
custom-house entry and permit, did not 
postpone the commencement of the run- 
ning days allowed for discharging and 
loading. A verdict was accordingly ren- 
dered in favor of the defendant; and the 
plaintiff sued out a writ of error from this 
court. 

It is impossible to say, from this case, 
that it was the business of the defendant 
to see that the brig was entered at the 
custom-house. I should rather conclude 
that this was the business of theconsignee. 
It is settled that this provision for running 
days as they are called, is, in effect, a po- 
sitive stipulation by the freighter that he 
will, on arriving at the port to which they 


relate, load and unload within the time 


mentioned, and that if detained longer it 
shall be counted as his own delay. The 
legal consequence of such a construction 
is, in ordinary contracts, extremely well 
settled. Ifviolated from any cause, even 
in consequence of inevitable accident, this 
shall not excuse the party from the pay- 
ment of damages. The contract is ex- 
press, not merely implied bylaw. In this 
last case he would be excused by the act 
of God or the enemies of the country. 
But where it is express, nothing short-of 
the other party’s fault will have that ef- 
fect. The decisions in respect to the sti- 
pulation in question will in general be 
found in harmony with the distinction. 

A ship being detained by the crowded 
state of the docks isone instance. (3 Chit. 
Com. -Law, 428, and the books there cited 
in note 1). Being blocked up by ice in 


the plaintiff as above stated; and the sole | the Thames is another; though a further 


question is, whether the brig was delayed 
at that port under circumstances which 


| 
| 


detention for want of clearances in conse- 
quence of the custom-house being burnt 
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down was allowed to be an excuse on the 
ground that, to obtain the clearance was 
shown to be the business of the owner. 
Barrett v. Dalton (4 Camp 338 vid. id. 
335, note.) So if the delay be occasioned 
by the irregular act of the custom-house 
officers. (Bessey v. Grant, id. 13).) Soa 
where the delay arises from the regular 
course of business at the Government of- 
fice. (Hill v. Idle, id. 327), or even the pro- 
hibition of a foreign government. (Blight 
v. Page, 3 B. and P. 295, in note.) In all 
these cases demurrage was allowed, and 
in the last, the general distinction which 
Ihave noticed was adverted to by Lord 
Kenyon. He cites Co. Litt. “ That if a 
“man be bound in an obligation to A. 
* conditioned to enfeof B. a stranger, and 
“ B. refuse, the obligation is forfeited, for 
“the obligor has taken it upon him to 
“ make the feoffment. The reason of this 
“he says, is clear. If a man under- 
“ take what he cannot perform he shall 
“ answer for it to the person with whom 
“ he undertakes.’? To apply the rule to 
the principal case; Here the plaintiff un- 
dertakes to unload and reload in 25 days 
after arriving in the port of Havanna, and 
if detained more to pay a per diem of $30. 
He sets up for excuse that business being 
suspended during the Easter holidays, he 
could not enter the brig, nor procure a 
permit to begin the work. He is bound 
to go farther, and show that the defendant 
was obliged to obtain those papers; but 
by a failure on his part, prevented the 
plaintiff. That he has not done. The 
cases, or rather dicta, may not be entirely 
uniform; but on the balance of authority 
there can be no doubt; beside its entire 
accordance with principle and analogy. 
(3 Chit. Com. Law, 427-8; Holt on Ship. 
326, id. 332, 2nd Lon. ed. ; Randall v. 
Lynch, 2 Camp. 352; 12 East 179; S. C. 
Kent's Com. 202, 4th ed. ; Barker v. Hodg- 
son, 3 Maul and Selw. 267 ; Mc. Culloch’s 
Com. Dict. tit. Demurrage. 

There is a difference, it seems, in respect 
to this provision of a charter party, de- 
pending on the words. Where the load- 
ing or unloading is to be within a certain 
number of days generally or so many 
working days they do not include Sundays 
orcustom-house holidays; otherwise are, 
as here, running days. (Holt on Ship. 
338-9, Lond. ed. of 1824, Cochran v. Rel- 
berg, 3 Esp. Rep. 121; Lawes on Chart. 


Parties 131.) On the former words, the 
defendants case would indeed have been 
very questionable ; on the latter it is very 
clear. ‘The reasoning in Duff v. Van 
Zandt 3 John, Cas. 162 is mainly relied 
on by the counsel for the plaintiff. But 
the words there were working days. 


Judgment affirmed. 


Matuer v. DELAFIELD. 


ACT FOR THE APPROPRIATION OF PUBLIC 
PROPERTY TO THE USE OF AN ALIEN. 


An Act for the appropriation of public property to 
the use of an individual requires for its passage 
the concurrence of two-thirds of the Members 
elected to each house (Const. N. Y. Art. 7, § 9.) 
where therefore A. M. the uncle of the plaintiff 
died seized of land without devising same and 
all A. M.’s_ heirs were aliens including the 
Plaintiff, but the plaintiff claimed to be entitled 
to such land by virtue of an Act passed 24th 
April 1840 in these words, *‘ M. an alien, is here- 
by authorized to take and hold in fee simple the 
real estate devised to him by A. M. deceased, 
late of New York, or of which the said A. M. 
deceased was seized at the time of his death ; and 
to sell, dispose of and convey the same in the 
same manner as a citizen of the United States 
can do, and all right title and interest of the peo- 
ple of the State of New York in and to the 
lands is hereby released’’—but it did not appear 
that such acthad been passed by the assent of 
two-thirds of the Members elected to the House. 
Held (affirming the judgment of the Superior 
Court) that such act did not operate to vest in 
or confer on the plaintiff any title or estate in 
the land in question. 


Error to the Superior Court of the City 
of New York, where the plainti¥ in error 
sued the defendant in error in ejectment. 
Andrew Mather, the plaintiff’s uncle, died 
seized of the land in question in 1826, 
without devising the same, having ac- 
quired title thereto after the making of his 
will in 1816. All of Andrew Mather’s 
heirs, including the plaintiff, were 
aliens; but the plaintiff claimed that 
he was nevertheless entitled to recover in 
virtue of the act of April 24th 1840. 








(Sess. Laws of 1840,p. 117). The Plain- 
tiff’s Counsel read in evidence a copy of 
the act in these words: “ Andrew 
Mather an alien, is hereby authorized to 
take and hold in fee simple the real estate 





devised to him by Andrew Mather de- 
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ceased, late of the City of New York, or 
of which the said Andrew Mather de- 
ceased was seized, at the time of his 
death; and to lease, sell, dispose of and 
convey the same in the same manner as a 
citizen of the United States may or can 
do, and all the right, title and interest of 
the people of the State of New York, in 
and to such lands is hereby released. 
§ 2. This act shall take place immediate- 
ly.” The certificate of exemplification 
annexed to the copy was as follows: 
“ State of New York, Secretary’s Office, 
Ihave compared the preceding with an 
original act of the Legislature of this 
State on file in this office, and do certify 
that the same is a correct transcript there- 
from, and of the whole of said original. 
Given under my hand and seal of office, 
&c. John C. Spencer, Secretary of State.” 
Anemplified copy of the same act, with 
certain endorsement thereon, was also 
read in evidence by the defendant’s coun- 
sel. The endorsements were in these 
words: “ State of New York. In Senate. 
March 9, 1840. This bill having been 
read the third time, resolved that the 
bill do pass. By order of the Senate, 
F. A. Tallmadge, President pro tem.” 
“State of New York. In assembly. 
April 23, 1810. This bill having been 
read the third time, resolved that the 
bill do pass. By order of the Assembly, 
Geo. W. Patterson, Speaker. Approved 
this 24th day of April, 1842. William 
H. Seward.” “State of New York, 
Secretary’s office. This act having been 
approved and signed by the Governor, on 
the 24th day of April, 1840, I do hereby 
certify that the same became a law on 
thatday. John C. Spencer, Secretary of 
State.” 

The court below charged the jury, that 
the act of 1840 did not operate to vest in 
or confer on the plaintiff any title to or 
estate in the premises in question, for the 
reason that it was not proved to have 
been passed by a two-third’s vote; and for 
the additional reason that the act did not 
profess to release or convey the title of the 
estate to any other land than such as had 





been devised to the plaintiff by Andrew 
Mather deceased. The plaintiff’s counsel | 
excepted. The jury rendered a verdict in | 
favor of the defendant, and after judgment, | 
the plaintiff sued out a writ of error. 
T. W. Tucker, for the plaintiff in error. | 


C. O' Conor, for the defendant in error. 

By the Court, Cowen, J.—It is admitted 
that the plaintiff, being an alien, took no 
interest as heir of Andrew Mather de- 
ceased. His other heirs being aliens also, 
the interest in the premises in question 
passed to the State. The right of the 
plaintiff, then, if any, depends upon the 
statute of April 24th, 1840, which he 
claims released to him the real estate of 
which Andrew Mather was seized at the 
time of his death. I entertain no doubt 
that such was the intent of the legislature ; 
nor that they have used words sufficiently 
indicating such intent. The act, how- 
ever, is a private one, and purports to be 
an appropriation of the public property to 
the use of an individual—a private pur- 
pose within the meaning of the constitu- 
tion—and therefore, requiring for its pass- 
age the concurrence of two thirds of the 
members elected to each house. (Const. 
of N.Y. Art.7,§9.) The certificate of 
authentication by the Secretary of State 
did not show such a concurrence. Per- 
haps it is rather inferable from the certifi- 
cate produced by the defendant that there 
is nothing in the Secretary’s office by 
which the passage of the act as a two- 
third bill can be known. Whatever might 
be urged in favor of presuming the act to 
have been passed by the requisite majority, 
if a public statute, it is clearthat being 
private, we ought not to give it effect un- 
til the plaintiff shows, affirmatively, the 
constitutional vote. We think the only 
mode of doing so, is by proof of there being 
on file in the Secretary’s office, the certifi- 
cates of authentication required by the 1 
R. S. 148, § 3, 2nded. This enacts that 
no billshall be deemed to have been pass- 
ed by the assent of two-thirds of the mem- 
bers elected to each house, unless so certi- 
fied by the presiding officer of each house. 
The 11th section which follows, was not 
intended as a qualification of the 3d section. 

I cannot intend that there was a sale of 
the land by the State to the plaintiff’ No 
consideration is expressed in the statute, 
and the transfer was evidently gratuitous. 

These propositions were divided into 
points and considerably discussed at the 
bar; but they may all be said rather to 
strike the mind as obvious, on the bare 
mention of them, than to call for an ex- 


| tended argument in their support. 


Judgment affirmed. 
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SacKETT v. ANDROss. 


A plea of nil debet to an action of debt on the 
judgment ofa domestic court of record is bad. 
If the defendant mean to deny the existence of 
the judgment, he should plead nud tiel record. 

In pleading a bankrupt discharge, a general aver- 
ment that the court by which it was granted had 
jurisdiction, will not answer; the facts necessa- 
ry to confer jurisdiction must be set forth. 

Where the pleaalleged, among other things, that 
the defendant presented a petition for his dis- 
charge. &c , signed by him, ** and duly verified 
by such affidavits, schedules and other necessary 
and proper papers as are required by the bank- 
rupt act ;’’? Held, not sufficient to show that the 
proceedings were regularly commenced, but 
that the plea should have stated what papers in 
particular were presented. 

The plea should.be so framed as to show that the 
discharge was granted by the court; not by a 

judge. 

To a declaration on a judgment the defendant 
pleaded a bankrupt discharge obtained on his 
own voluntary application, but omitted to aver 
that the debt due the plaintiff was proveable un- 
der the bankrupt act ; Hep, thet the plea was 
therefore bad. 

Such plea is bad, moreover, if it omit to aver that 
the plaintiff’s debt was not created in conse- 
quence of the defaleation of the defen lant asa 
public officer, or while acting in a fiduciary ca- 
pacity: 

The voluntary branch of the act of congress re- 
lating to bankruptcy, passed August 19:h, 1841, 
is authorized by the constitution, and there- 
fore valid. 

Bronson, J. dissented, holding the voluntary 
branch of the act unconstitutional for the follow- 
ing reasons, viz. 1. It is not confined to traders, 
but extends to all classes of debtors ; 2. It places 
the whole power in the hands of ‘he debtor, 
without giving any means of coercion to the cre- 
ditor; 3. It discharges the debt without the 
consent of the creditor in any form, and so vio- 
lates the obligation of the contract; 4. If it re- 
troactsso as to discharge debts contracted before 
its passage, then it not only violates contracts, 
but goes entirely beyond the scope of the bank- 
rupt power: Itits nota /a7v, but a sentence or 
judgment against creditors ; and congress has 
no judicial power over the subject. 

The voluntary branch of the act applies as well to 
debts created before as after its passage. Per 
Curiam; Bronson, J. dissenting. 


Dest upon a judgment for $620,07 re- 
covered by the plaintiff against the de- 
fendant in the superior court of the city of 
New York, August term, 1841, in an ac- 
tion upon promises. Plea, 1. Nil debet; 
2. Actio non &c., “because the said de- 
fendant says, that the aforesaid judgment 
in the said declaration mentioned, and _be- 
fore the commencement of this suit, that 
is to say,on the 5th day of February, 
1842, at the city and county of New 


York, and within the southern district of 
N. Y.,and within the jurisdiction of the 
said United States court for the southern 
district of N. Y-, and at the same time 
being a bankrupt within the true intent 
and meaning of ‘An act to establish a 
true and uniform system of bankruptcy 
throughout the United States,’ passed 
August 19th, 1841, presented a petition to 
the district court of the U. S. for the south- 
ern district of N. Y., signed by the said 
defendant, and duly verified by such affi- 
davits, schedules and other necessary and 
proper papers, praying,among other things, 
that the said defendant might be entitled 
to the benefit of the act aforesaid, and be 
discharged from all his debts, as are re- 
quired by the provisions of the said act of 
congress passed the 19th August, 1841; 
and that in pursuance of said act such 
proceedings were thereupon had, that on 
the 4th day of March, 1842, the said de- 
fendant was duly decreed a bankrupt by 
the said court according to the provisions 
of the said act; and that after such decree 
such proceedings were thereupon further 
had according to the directions and pre- 
visions of the said act, before Samuel R. 
Betts, Esquire, a judge of the said district 
court of the U.S. for the southern district 
of N. Y. aforesaid, that afterwards, to 
wit, on the 2nd day of July, 1842, at the 
city of N. Y., and within the jurisdiction 
of said court, in pursuance of the aforesaid 
provisions of the said act, and by virtue of 
the power and authority in him vested, 
did make and execute under his hand and 
seal in the words and figures following, to 
wit, ‘In Bankruptcy. At a_ District 
Court, &c. [setting out a certificate of 
discharge granted July 2, 1842,] as by the 
said discharge or the record thereof in the 
office or the clerk of the district court of 
the U.S. for the southern district of N. Y. 

at the city of N. Y., may more fully and 
certainly appear; and the said William 
N. Andross, defendant in this suit, and 
William N. Andross, the said bankrupt in 
the said discharge mentioned, are one and 

the same person, and not other and differ- 
ent persons ; and this he is ready to verify: 

wherefore the said defendant prays judg- 

ment if the said plaintiff, his action afore- 

said against him, ought not to have or 

maintain.” The plaintiff demurred to 

each plea, and the defendant joined in de- 








murrer. 
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M. T. Reynolds, for the plaintiff. 

C. Sherwood, for the defendant. 

Bronson, J.—The plea of nil debet to 
an action of debt on the judgment of one 
of our own courts of record is bad. If the 
defendant wished to put the judgment in 
issue, he should have pleaded nul tiel re- 
cord. (Wheaton v. Fellows, 23 Wend. 
375.) The plaintiff is entitled to judg- 
ment on the demurrer to the first plea. 

There has either been some error in co- 
pying the second plea into the demurrer 
book, or else it was not drawn with very 
great skill. Some words are omitted 
which the pleader seems to have had in 
his mind, while others are inserted which 
might better have been left out. 

But there are substantial defects in the 
plea. It was not necessary to set out all 
the steps which were taken in obtaining 
the discharge; but it was necessary to 
show that the court or officer acquired ju- 
risdiction tograntit. And it is not enough 
to say in general terms that the court or 
officer had jurisdiction; but the facts on 
which jurisdiction depends must be spe- 
cially alleged. The plea shows that the 
defendant resided within the jurisdiction 
of the court; but it fails to show that he 
presented the necessary papers to put the 
court inmotion. As avoluntary bankrupt 
it was necessary that he should present a 
petition setting forth a list of his creditors, 
their respective places of residence, and 
the amount due to each, together with an 
inventory of his estate, verified by oath. 
(Bankrupt Act of August 19, 1841, § 1.) 
Upon the most favorable construction of 
the plea, the averment is, that the defend- 
ant presented a petition duly verified by 
such affidavits, schedules and other neces- 
sary and proper papers as are required by 
the bankrupt act. Although it was not 
necessary to set out the contents at large, 
he should have stated what papers in par- 
ticular he presented, so that the court 
could judge whether they were such as 
are “* necessary and proper.” The party 
must plead facts, and leave the law to the 
court. 

The plea does not directly allege that a 
discharge was granted by any body. But 
if we look at what the pleader probably 
intended to say, to wit, that a discharge 
was granted by Judge Betts, the plea will 
still be bad. A discharge could only be 
granted by the court—not by a judge. 


(§ 1, 4, 6.) 





Again: The discharge as set out in 
the plea is restricted to debts “ proveable 
under said act ;” (and see § 4.) There is 
no averment in the plea that the debt 
due to the plaintiff was proveable under 
the bankrupt act, and without such aver- 
ment the discharge does not appear to 
be a bar to the action. 

Finally: There is no averment that 
this debt was not created in consequence 
of the defalcation of the defendant asa 
public officer, or while he was acting 
in a fiduciary capacity. (§1.) The 
federal courts are not agreed on the ques- 
tion whether one who owes fiduciary 
debts can become a voluntary bankrupt, 
so as to obtain a discharge from any of 
his obligations; but they are agreed 
that fiduciary debts are not discharged 
by the certificate, unless the creditor 
comes in and proves the debt. The 
plea should have shown that this was 
a debt on which the discharge might 
operate. 

As it is almost a matter of course to 
allow such defects as have been men- 
tioned to be cured by an amendment, it 
will be proper to consider the broader 
question made at the bar; to wit, whe- 
ther the discharge, if well pleaded, would 
constitute a good answer to the action. 
And here it will only be necessary to 
notice two facts. The defendant is a 
voluntary bankrupt, or one- who has 
been discharged on his own motion, and 
not at the instance of his creditors ; and 
the debt was contracted before the bank- 
rupt act was passed. Upon these facts 
two general questions arise; first, whe- 
ther the insolvent or voluntary branch of 
the statute is to have a retroactive effect, 
so as to annul existing contracts; and 
second, whether it was within the con- 
stitutional power of congress to pass the 
law. 

First. A law which nullifies existing 
contracts, or destroys a right already 
vested; or which in any other way 
takes the property of one man without 
his consent, and gives it-to another, is 
so utterly repugnant to the principles of 
justice, and so demoralizing in its ten- 
dency, that it would be a libel upon 
congress to impute the attention to pass 
such a law, unless we can find a jus- 
tification plainly written in the statute 
book. It is not to be made out from 
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equivocal expressions, nor by tracing ge- 
neral words into remote and unjust con- 
sequences. When there is any room 
for construction, the law should be taken 
in that sense which will best stand with 
honesty and fair dealing. 

A distinction may be taken between 
that branch of the statute which is pro- 
perly called a bankrupt law, and that 
which is in truth an insolvent law under 
another name. A bankrupt law proper 
is not made for the relief of the debtor, 
but rather for his punishment. It acts 
upon him in invitum. At an early day 
the bankrupt not only forfeited all his 
estate, but he was treated asa criminal, 
and might be seized and shut up in 
prison. And although the rigor of the 
law has since been very justly abated, 
it is still the leading feature of a pro- 
per bankrupt system that it is a reme- 
dy in the hands of the creditor for the 
collection of his debt. It enables the 
creditor to set aside fraudulent convey- 
ances of the bankrupt’s estate, to over- 
reach preferences among creditors, and 
to seize all the effects of the debtor be- 
fore they have been squandered, and 
cause them to be applied to the dis- 
charge of his legal obligations. If such 
a law be made to retroact, it neither 
takes away vested rights, nor works in- 
justice in any form. The creditor can 
have no more than his due, and the 
bankrupt is only charged with the pay- 
ment of his debt. No favor is shown 
to the one, and no wrong is done to 
the other. 

But when we come to that feature in 
the statute which enables the debtor, 
without the concurrence, and against 
the will of the creditor, to demand a 
discharge from his legal obligations, 
very different considerations arise. If 
such a law be wholly prospective in its 
operation, it can be subject to no great 
objection. The credit is then given with 
reference to the existing state of things. 
The law may be said to enter into, and 
form a part of the contract; and when 
the debtor is afterwards discharged, it is 
no more than the creditor could have 
anticipated as a possible event at the 
time he parted with his property’ But 
if a law enacted after the credit was 
given be made to retroact so as to annul 
the prior obligation of the debtor, it will 





be nothing less than an act of arbitrary 
power, without the semblance of justice 
to support it. 

If then we find in this statute ex- 
pressions which look back upon the 
past, they should, if possible, be under- 
stood as applying only to that class of cases 
where the creditor, and not the debtor, 
is the acting party. And in other cases, 
general words should be understood as 
applying only to future obligations. In 
this way we shall promote justice, and 
save ourselves from the reproach of hav- 
ing carried the modern doctrine of repu- 
diating debts into the national legisla- 
ture. 

Let us now see what foundation there 
is for the argument that a voluntary 
bankrupt may be discharged from the 
debts which he owed before the statute 
was enacted. The first section provides, 
that “all persons whatsoever, residing in 
any state, district or territory of the 
United States, owing debts which shall 
not have been contracted” in a fiduciary 
capacity, may present a petition to the 
proper court, and be declared bankrupts 
within the purview of the act. The 
section then goes on to provide, not that 
all, but that particular classes of persons, 
to wit, merchants, retailers, &c., may 
be declared bankrupts at the instance of 
their creditors. There is much reason 
for saying that the words “all persons 
whatsoever owing debts,’ were used to 
mark the distinction between the two 
classes of cases for which the statute 
provides, and not for the purpose of 
giving a retroactive operation to the law. 
All debtors may become voluntary bank- 
rupts; but no one shall be declared a 
bankrupt against his will, except mer- 
chants and other traders. The argu- 
ment for the defendant lays great stress 
upon the word “owing’—all persons 
owing debts may present a_ petition. 
But clearly the words are not to be 
taken in their most literal sense and 
with this emphasis; for then such per- 
sons only could obtain relief as were 
owing debts at the time the statute was 
passed, and those who should afterwards 
become debtors would be without reme- 
dy. This shows that the statute is 
open to construction, and it should be 
read with reference to the fitness of ap- 
plying it to any particular description of 
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debts. It may well apply to such debts 
as are contracted after the law passed ; but 
it cannot be applied to the prior obliga- 
tions of the debtor without violating that 
great principle of jurisprudence which for- 
bids that a statute should be so construed 
as to annul contracts, or take away vested 
rights. Evenif thething be within the 
letter, the statute shall, if possible, be so 
read as not to touch it. I will presently 
refer to some of the authorities which sup- 
port this position. 

Although this statute had but a brief 
existence, it was professedly enacted for 
all time to come; and the great, if not the 
only object of the legislature must have 
been to provide for the future. If it had 
been the intention of congress that present 
as well as future obligations should be 
discharged, it is but reasonable to suppose 
that they would have used words so plain- 
ly manifesting that intention as not to 
leave it an open subject for discussion. 
When our own legislature, in the year 
1811, were about to provide a jubilee for 
all debtors, they took care to say in ex- 
press terms, that “any insolvent debtor 
who now is, or hereafter shall be impri- 
soned on any civil process, or who now 1s, 
or hereafter may be” sued, may present a 
petition and obtain adischarge. (6 Web. 
200.) That law, so far as it acted upon 
the past, has long since been declared un- 
constitutional and void by the supreme 
court of the United States. I ought in 
justice to add, that the law was almost 
universally condemned by the people, and 
it was repealed at the end of ten months 
from its enactment, long before it had 
been declared void by the judiciary. (6 
Web. 349.) 

The fourth section-of the act of con- 
gress declares, that when the bankrupt 
has conformed to all the requisitions of the 
act, he shall be “ entitled toa full discharge 
from all his debts :” and the same shall be 
deemed “a full and complete discharge of 
all debts proveable under this act.” And 
the fifth section provides, that “ all credi- 
tors’ may come in and prove their debts, 
including such debts as “are not due and 
payable until a future day ;’ and includ- 
ing also “uncertain or contingent de- 
mands.” Now upon the principles al- 
ready stated, the words “all debts” as 
here used, should be understood to mean 
such debts as might be contracted after 





passing the act. The words may havea 
wider influence when applied to cases of 
involuntary bankruptcy, where the law 
acts on the debtor by way of giving a new 
remedy tothe creditor. But they cannot 
be applied to the existing debts of the vo- 
luntary bankrupt, without violating a rule 
of construction which has its foundation 
in the immutable principles of justice. 

It isa general rule that a statute shall 
not be so construed as to give it a retro- 
spect beyond the time of its commence- 
ment. (2 Inst.492; 1 Black. Comm. 45, 
6; Bac. Ab. StatuteC.) Thisis not only 
the doctrine of the common law, but it is a 
principle of general jurisprudence. ( Dwar. 
on Stat. 680; Dash v. Van Kleeck, 7 John. 
477, per Kent, Ch. J.) And general 
words in a statute shall be so restricted as 
nottodo a wrong to any one. The sta- 
tute of Glocester, ch. 1, provided that the 
disseizee should recover damages in a writ 
of entry founded on a disseizin, against 
him which is found tenant. And yet 
Littleton says, that one who did not agree 
to the feoffment by which he was made 
tenant, and never took the profits of the 
land, shall be discharged of the damages, 
although he is found tenant, (Litt. § 
685.) Lord Coke in his commentary 
upon the section says, “ here it appeareth 
that acts of parliament are to be so con- 
strued, as no man that is innocent, or free 
from injury or wrong, be by a literal con- 
struction punished or endamaged. And 
therefore in this case, albeit the letter of 
the slatule is general to give damages 
against him that is found tenant,” yet, as 
the defendant was not in fault, “ he shall 
not be charged with the damages.’ (Co. 
Litt. 360, a.) The case of Gilmore v. 
Shuter, is reported in several books. (1 
Freem. 466; T. Jones, 108; 2 Lev. 227; 
1 Show. 17; 2 Mod. 310; 1 Vent. 330.) 
There was first a parol promise made in 
consideration of marriage. Then came 
the statute of 29 Car. 2, ch. 3, declaring 
“that no action shall be brought whereby 
to charge any person upon any agreement 
in consideration of marriage,’ unles the 
same shall be in writing. Nothing could 
be more comprehensive than this language. 
It included promises which had already 
been made, just as plainly as it did those 
which should be made in future. And 
yet in this action, which was commenced 
after the passing of the act, the 
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plaintiff was allowed to recover upon the 
parol promise. Although the express 
words of the act were strongly pressed 
upon the consideration of the court by 
Serjeant Maynard, they held that past 
promises were not within the statute, “ for 
it would be very unreasonable to put such 
a construction upun the act, as should 
make it have a retrospect to invalidate 
and nullify contracts and agreements that 
were lawful at the time when they were 
made.” A case was mentioned by the 
court which is directly to the present 
purpose. Another branch of the statute 
of frauds had provided that “ all devises 
and bequests of any lands” shall be in 
writing, and be attested by three or four 
credible witnesses, or “else they shall be 
utterly void and of none effect.” And yet 
the court said, it had been resolved, that a 
will made before the statute was passed, 
though not so attested, was good, al- 
though the testator did not die util after 
the statute was enacted. And that was 
truly said to be a stronger case than the 
one in hand, “because the party might 
have altered his will, if he had pleased ; 
but an agreement [he] cannot, without the 
consent of the other party.” In Ashburn- 
ham v. Bradshaw, (2 Atk. 36,) there was 
a devise to charitable uses; then came a 
new statute of mortmain declaring all 
such dispositions of property to be void ; 
and afterwards the testator died. The 
case was referred for the opinion of the 
judges, who certified that'the devise was 
good notwithstanding the statute; and 
Lord Hardwicke thereupon established 
the will, and directed the trusts to be 
carried into execution. <A like decision 
was made upon the statute in Altorney 
Generul v. Andrews, (1 Ves. Sen. 225.) 
And see Wilkinson v. Meyer, (2 Ld. Raym. 
1350.) In Couch v. Jeffries, (4 Burr. 
2460,) the same rule of construction 
was applied to another statute. Although 
the plaintiff’s case was clearly within 
the words of the act, his right was 
saved by denying the retroactive opera- 
tion of the law. Lord Mansfield said, 
“here is a right vested, and it is not to 
be imagined that the legislature could 
by. general words mean to take it away. 
They certainly meant future actions.” 
The same doctrine was fully maintained 
by this court in Dash v. Van Kleeck, (7 
John. 477.) The question was, whether 





a statute subsequently passed, should 
take away a right of action already 
vested in the plaintiff; and the court 
held it should not, although the case 
was plainly within the words of the law. 
Thompson, J. said, “it is repugnant to 
the first principles of justice, and the 
equal and permanent security of rights, 
to take by law the property of one in- 
dividual, without his consent, and give 
it to another. The principle contended 
for on the part of tke defendant, inevit- 
ably leads to, and sanctions such a 
doctrine.” He added, “it never can be 
presumed from the general words of this 
statute, the legislature intended it should 
work such injustice. Nothing short of 
the most direct and unequivocal expres- 
sions would justify such a conclusion.” 
He said further, that the act established 
a new rule, “and as such, ought not to 
have a retrospective operation, unless so 
declared in the most unequivocal manner, 
which it certainly is not.” These views 
were fully sustained in the opinion de- 
livered by Chief Justice Kent, who proved 
that the same doctrines prevails in the 
civil law. Indeed, it is so consonant 
with the principles of natural justice, 
that it must be found every where, un- 
til we get beyond the limits of civiliza- 
tion. 

These authorities are precisely in point, 
and I think them sufficient to establish 
the position that the general words in this 
statute should not be so construed as to 
nullify contracts which had been made be- 
fore the law was passed. But there are 
one or two other clauses which are sup- 
posed to have a bearing upon the question. 
Merchants, bankers, &c., who do not keep 
proper books of account after the passing 
of the act, and persons who subsequent to 
that time apply trust funds to their own 
use,cannot be discharged. (§ 4.) And 
the second section declares void all future 
payments, &c. made by the debtor in con- 
templation of bankruptcy, and for the pur- 
pose of giving a preference among credit- 
ors ; and also declares void all conveyantes 
&c. made by the debtor in contemplation 
of bankruptcy, to any person not being a 
bona fide creditor, or a purchaser for a va- 
luable consideration, without notice. I am 
unable to see that these provisions give 
much color for the argument that the sta- 
tute must havea retroactive effect. They 
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merely put men upon their good behavior, 
by telling them if they commit certain 
frauds, they shall never havea discharge 
under the bankrupt act, and then goon to 
make void certain other acts tending to the 
injury of creditors. 
the second section is said to have a strong 
bearing in favor of the defendant. The 
clause is as follows: If it shall appear to 
the court “ that the bankrupt, his applica- 
tion being voluntary, has, subsequent to the 
Jirst day of January last, or at any other 
time, in contemplation of the passage of a 
bankrupt law,” given a preference to one 
creditor over another, he shall not be dis- 
charged, “‘ unless the same be assented to 
by a majority in interest of those of his 
creditors who have not been so preferred.” 
It is undoubtedly true that this clause 
looks backward ; but it only actsupon the 
debtor, and denies a discharge in all future 
time to one, who, in the expectation that a 
bankrupt law would be passed, has done 
an act which would be a fraud upon the 
law if it were already in existence. It 
does not necessarily show that the dis- 
charge of existing debts was contemplated 
by the framersof the law. It contains, at 
the most, only an inference to that effect ; 
and although the inference is a pretty 
strong one, there is an absence of those ex- 
press words which are necessary to give a 
retroactive operation to a statute where 
the effect will be to take away vested 
rights. 

We have not been referred to any 
other provision as favoring the conclu- 
sion for which the defendant contends ; 
and if we do not look beyond the law 
itself in search of the intention of its 
framers, | think we are bound to say 
that this debt has not been discharged. 
The history of the times has been drawn 
into the discussion for the purpose of 
proving that congress must have intend- 
ed to blot out present, as well as future 
contracts. I know that the country 
abounded in debtors at the time this 
law was made, and that congress was 
strongly pressed to legislate for the 
past, as well asthe future. But it does 
not follow that the law makers yielded 
to this influence, and consented to do a 
wrong to creditors. And before we are 
at liberty to say that congress intended 
to take the property of one man and 
give it to another, we must see that in- 


But another part of 


tention so plainly manifested that he who 
runs may read. 

I am ready to admit that the question 
is not free from difficulty, and knowing 
that the commonly received opinion has 
that present as well as future debts 
may be discharged, I cannot but enter- 
tain some doubt. of the soundness of 
my own conclusion. But on the autho- 
rity of the cases which have been men- 
tioned, and others which might be cited 
to the same effect, I am of opinion that 
the law should not be so construed as 
to nullify pre-existing contracts. 

Second. If I am not mistaken in the 
conclusion that the act was not intend- 
ed to operate upon debts which were 
contracted before the law was passed, 
it then becomes important to inquire 
whether congress had the constitutional 
power to pass that branch of the sta- 
tute which provides that all persons, 
without regard to their occupations or 
pursuits, may become voluntary bank- 
rupts, and be discharged from their 
debts. And here, although we are tread- 
ing upon delicate ground, we have no 
choice but to occupy it. The question 
has been made in this and several other 
cases, and we must pass upon it. As 
the question arises under the constitu- 
tion and laws of the federal government, 
its ultimate decision may rest with the 
supreme court of the United States ; 
and I cannot but regret that the matter 
did not come before that tribunal at its 
last session in such a form as to admit 
of a final adjudication. We should then — 
have had no duty to perform but that 
of following in the path which they 
had pointed out. But having no such 
guide, we must find our way as well 
as we can to the end of this important 
inquiry. 

It is proper to remark at the outset, 
that the federal govenment is one. of 
defined and limited authority. It can 
only exercise the powers which have 
been expressly delegated to it, with 
such as are necessary for carrying those 
powers fairly into effect. This great 
principle has not only been generally ad- 
| mitted, but it is now a part of the funda- 
/mental law. (10¢h Amendment.) We 
_ must then look into the constitution to see 
_whether the power to pass this law has 
'been granted to congress. If it has not 
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been granted, it does not exist. I am thus 
particular in stating the principle, for the 
reason that although every one is ready 





to admit it in words, its practical import- | 


ance has not always been felt. 

The only authority to legislate upon 
this subject is contained in the following 
words :-—“ Congress shall have power to 
establish uniform laws on the subject of 
bankruptcies throughout the United 
States.’ The argument in support of 
the law is, and must be, that bankrupt 
and insolvent—bankruptcy and insolvency 


—are synonymous terms, and that when | 


the convention spoke of “ bankruptcies,” 


they intended to cover the whole field of | 
insolvency, or inability to pay debts. To) 


my mind nothing can be more clear than 
that this position cannot be maintained 
by any fair course of reasoning. 
As late members of the Britis 
the states and the people were well ac- 
quainted with the Jaws and legal institu- | 
tions of England at the time the constitu- | 
tion was framed and adopted. This 
enabled the convention to lay down in few 
words the fundamental principles upon 
which the federal government was to be 
established. There was little occasion | 
for definition where they were speaking | 
of any matter which was already known | 
to the laws of England. A single word | 
was often sufficient tomark both the nature | 
and extent of a power or prohibition. It 
is in this way that the constitution speaks 
of taxes, duties, imposts, excises, bani- | 
ruptcies, the writ of habeas corpus, ex 
post facto laws, bills of attainder, and 
other subjects. No definitions are given, 
and without looking into the laws and | 
legal institutions under which we had 
previously lived, we have no means of 
ascertaining what was meant by these 
terms. Now I take the principle to be | 
entirely clear, that when the constitution 
speaks in this way of an established insti- 
tution, or of any proceeding already 
known to the laws, and no enlarging ox | 
qualifying words are used, it must be un- 
derstood to speak of the matter as it then 
existed. I do not mean to affirm that the 
thing will not be subject to any new mo- 
difications, so long as the substance is 
preserved. But I do mean to say, that 
when congress attempts to engraft a prin- 
ciple which is entirely new, upon an ac- 


h empire, | 


| debt unimpaired. 
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_knowledged power, it will be just as much 
_beyond the limits of its authority as 
though the power itself had not been 
granted. Any other doctrine would at 
| once confer unlimited authority upon the 
federal government. Congress would 
/have but to say that any law which it 
|might choose to pass was referable to 
| some particular power, no matter what, 
and all mouths would be effectually stop- 
ped. Such a proposition needs but to be 
stated to ensure its rejection. 

Prior to the adoption of the constitu- 
tion, no such thing as a bankrupt law, eo 
_nomine, had been enacted inthis country. 
Butin England there was a complete sys- 
tem of bankrupt laws, which had been in 
use for more than two centuries. There 
had also for a long period been another 
and an entirely distinct set of laws in that 
country, which related to cnsolvent debi- 
ors. ‘These two sets of laws were not 
only distinct in their enactment, but they 
applied to different classes of persons, and 





/were based upon different principles. 


The bankrupt laws were confined in their 
operation to merchants, traders, and per- 
sons who gained their livelihood by buy- 
ing and selling; while the insolvent laws 
extended to all classes of imprisoned 
debtors. The Bankrupt laws were 
set in motion by the creditor, and were a 
remedy in his hands for the collection of 
his debt; but the insolvent laws were set 


_in motion by the debtor, for the purpose 


of obtaining his enlargement from prison. 
Under the bankrupt system the debt was 
discharged ; the insolvent system left the 
The power delegated 
to congress was to legislate upon one, 


_and only one of these subjects, to wit, 
|“ bankruptcies.” 


The law which has 
been enacted under color of the power 
extends to and covers both; and is, be- 


| sides, more extensive in its influence than 
the two English systems when combined. 
_Upon this short statement of the case I 


see no possible ground on which the in- 
solvent branch of the law can be support- 


/ed as a constitutional exercise of power. 


But the importance of the question re- 
quires that it should receive a more ex~ 
tended examination. 

The first inquiry will be whether con- 
gress can pass a bankrupt law which 
shall extend to persons who are not en- 
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gaged in any branch of trade. I think 
they cannot. The question is not what 
might be accomplished by the ‘¢ omnipo- 
tence of parliament;” but what was the 
use and meaning of the word bankruptcy 
at the time the constitution was adopted. 
And should we find that the laws and 
the lexicographers are at variance upon 
the point, we must, I think, take the word 
in itslegal sense. I need not cite books 
to prove that technical words must be 
understood according to their technical 
meaning. But we shall find nothing like 
aconflict of opinion between the laws and 
the philologists upon this question. 

It has already been mentioned that the 
operation of the English bankrupt laws 
was always confined to merchants and 
traders, or persons who gained a liveli- 
hood by buying and selling. Bankers 
were included because they were traders 
in money and exchanges. The remaining, 
and by far the most numerous classes in 
the community, were never subject to 
the operation of the system. Lord Coke, 
who looked upon bankruptcy as a crime, 
says, ‘* we have fetched as well the name 
as the wickedness of bankrupts from fo- 
reign nations.”? And he tells us that the 
first statute on the subject was made 
“ against strangers, viz. against Lombards, 
who, after they had made obligations to 
their creditors, suddenly escaped out of 
the realm without any agreement made 
with their creditors.”” He calls them 
merchants, though I believe the Lombards 
were more commonly known as bankers | 
and usurers, who dealt in money and ex- | 
changes. (4 Inst. 277.) Blackstone de- 
rives bankrupt “ from the word hancus or 
banque, which signifies the table or coun- 
ter of a tradesman, and ruptus, broken ; 
denoting thereby one whose shop or place 
of trade is broken and gone.” He defines 
a bankrupt to be “a trader who secretes 
himself, or does certain other acts tending 
todefraud his creditors ;” and he givesthe 
reasons why the bankrupt laws were ne- 
ver extended to any other class of persons. 
(2 Bl. Com. 285, 471, and note.) Doctor 
Johnson derives the word bankrupt from 
the French, banqueroute, and the Italian, 
banco-rotto, and tells us that the money- 
changers of Italy had benches in the burse 
or exchange ; and that when any became 
insolvent, his banco was rotto—his bench 











was broke. His definition I will notice 
hereafter. Bailey, in the 21st edition of 
his dictionary, published in 1766, says a 
bankrupt is **one who by the laws of the 
land is obliged by his creditors to yield 
up his goods, &c.; also a trader who 
breaks, and steps aside by design to de- 
fraud his creditors.”? Richardson, in his 
great dictionary recently published, 
agrees substantially with Blackstone, 
both in the derivation and definition of 
the word bankrupt ; and so also do Jacob 
and Tomlins in their law dictionaries. 
Doctor Webster in his most valuable dic- 
tionary, after giving the derivation of the 
word bankrupt, defines it thus+ “1. A 
trader who secretes himself, or does cer- 
tain other acts tending to defraud his cre- 
ditors. 2. In a less technical sense, a 
trader who fails or becomes unable to pay 
his just debts; an insolvent trader. In 
strictness, no person but aérader can bea 
bankrupt. Bankruptcy is applied to mer- 
chants and traders ; insolvency to other 
persons.’ See further on this point 
Adams v. Storey, (1 Paine C. C. Rep. 
79); and 1 Dane's Abr. 317, 318. 
Chancellor Kent says, “ bankruptcy in 
the English law has, by long and settled 
usage, received an appropriate meaning, 
and has been considered to be applicable 
only to unfortunate traders, or persons 
who get their livelihood by buying and 
selling for gain, and who do certain acts 
which afford evidence of an intention to 
avoid the payment of their debts.’ (2 
Kent, 389.) The new English bankrupt 
act,6 Geo. 4, ch. 16, still confines the 
system to ¢raders,and has done no more 
upon this head than to supply defects in 
definition, so as to include all who may 
properly come under that term. (Eden 
Bankr. Law, X1V.) Bell, in his com- 
mentary on the laws of Scotland, says, 
‘“‘ bankruptcy is a status or condition fixed 
by legislative provision.’ (2 Bell’s Cum. 
214, and see p. 161, 2.) Crabb, in his 
English Synonymes, points out the dis- 
tinction which has been mentioned be- 
tween bankruptcy and insolvency ; and he 
did not speak as a lawyer, but asa master 
of language. 

Thus we find that the philologists and 
lawyers are agreed upon this point ; and 
there is certainly no reason why they 
should differ, for the English word dank- 
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rupt had its origin in the incidents of 
trade and commerce, and has come down 
to us in that connection, and through the 
medium of the laws. It is quite clear, 
therefore, that whatever secondary or 
figurative meaning the word may have 
acquired, its primary, and its only legal 
signification, is that which confines it to 
traders. 

Now what can be opposed to these 
authorities 2? Doctor Johnson defines 
bankruptcy thus—“ 1. The state of a man 
broken, or bankrupt. 2. The act of de- 
claring one’s self bankrupt.” The adjec- 
tive bankrupt he defines thus—‘in debt 
beyond the power of payment ;” and the 
verb—“to break; to disable one from 
satisfying his creditors.”” Although he 
has omitted to specify a particular class 
of persons, he has not said that the word 
is applicable alike to all classes; and his 
want of entire accuracy cannot prove 
much, for he has come nearer to the point 
than laymen usually do when chey ven- 
ture upon the definition of legal terms. 
There are some other lexicographers of 
far less celebrity, who, in compiling books 
for the use of schools, or for the purpose 
of giving the true pronunciation of words, 
have been content to take their defini- 
tions from any source where they could 
find in few words what would answer 
their purpose. I have not looked to see 
how many such can be found, for if it 
should turn out that there are a dozen of 
them, it would prove nothing upon this 
question. 

As a state of insolvency usually pre- 
cedes and is attendant upon bankruptcy, 
it is not surprising that the two words 
should sometimes be confounded; and 
hence it is that in common parlance the 
word bankrupt has occasionally been ap- 
plied to an insolvent farmer, physician, 
lawyer, mechanic, or other person who 
had not been engaged in trade. But the 
distinction between the two words is so 
strongly rooted in our language, that even 
among the unlearned the word bankrupt 
was very rarely applied to any other class 
than merchants and traders, until con- 
gress attempted to turn debtors of all de- 
scription into bankrupts. 

Insolvency is said to be the generic 
term, comprehending bankruptcy as a 
species. (2 Bell’s Com. 162; Web. Dict., 





Insolvent.) If this be true, it will not 
uphold this law, for congress has unfortu- 
nately attempted to enlarge a power 
which goes only to the species, so as to 
include the whole genus. But the case 
is still worse, for although insolvency is 
undoubtedly the larger term, there is no 
necessary connection between the two 
things. A man may be insolvent without 
ever becoming a bankrupt, or having the 
capacity to become such ; and a bankrupt 
may prove to be entirely solvent. Mere 
insolvency never makes one a bankrupt 
without the concurrence of some act tend- 
ing to the injury of his creditors; and 
when there’ has been such an act, the 
man may be declared a bankrupt, how- 
ever able he may be to pay his debts. 

I know that a figurative use has some- 
times been made of the word bankrupt. 
Johnson and Richardson have collected 
examples from Shakspeare and other 
poets and writers, where a man has been 
said to be bankrupt in wit, intellect, or 
character. But I presume no one will 
affirm that the convention had in view 
any such use of the word, or that congress 
has the power to relieve against such 
faults and misfortunes. 

I must not omit to mention the fact, 
because it has been supposed to be a 
matter of some consequence, that the sta- 
tute, 34 and 35 HF. 8, ch. 4, which is the 
first of the English bankrupt laws, was 
not in terms confined to merchants and 
traders. But it is evident from the whole 
scope of the act, when taken in connec- 
tion with the state of trade and commerce 
at that period, that none but merchants 
were intended to be included in its pro- 
visions; and Coke speaks of this statute 
as though it was only applicable to mer- 
chants. (4 Inst. 277.) Within thirty 
years afterwards, and when new branches 
of trade had been opened, the law was 
extended by the statute 13 Eliz. ch. 7,s0 
as to include not only merchants, but all 
persons “ seeking his or her trade or liv- 
ing by buying and selling.” Other sta- 
tutes followed, (see 1 James 1, ch. 15, 
and 21 James 1, ch. 19,) in which the 
persons who might be proceeded against 
as bankrupts, were still more carefully 
specified. There is not, I believe, so 
much as the shadow of an authority in the 
books for saying, that in point of practice 
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the English bankrupt system was ever 
extended, at any period, to all classes of 
persons. 

It is proper to mention here, that our 
first bankrupt law, which was passed in 
the year 1800, was, in all its leading fea- 
tures, based upon the English bankrupt 
system. This law was passed while most 
of the men who had taken part in framing 





| congress may take upon itself the whole 


business of regulating the collection of 


'debts; may abolish the state laws, and 


and ratifying the constitution were still | 


living. As apractical construction of the 
bankrupt power, no one can deny that it 
isa precedent of great importance. At 
that period no one seems to have supposed 
that the power of congress extended over 
the whole subject of insolvency; and 
probably few persons would ever have 
thought of such a thing, if we had not 
witnessed the sad consequences of idle- 
ness, extravagant living and gambling 
speculations. 
can alter the constitution. 

I have met with no authority for saying 
that a bankrupt law may be extended to 
all classes of debtors, save what may 


But none of these things | 


be found in one of the numerous ele- | 


mentary books of Mr. Justice Story. 
In his commentaries on the constitution, 
he has the following note: “ Perhaps as 
satisfactory a description of a bankrupt 
law as can be framed, is, that it is a law 


for the benefit and relief of creditors and | 


their debtors, in cases in which the latter 
are unable or unwilling to pay their debts. 
And a Jaw on the subject of bankruptcies, 
in the sense of the constitution, is a law 
making provisions for cases of persons 
failing to pay their debts.” (3 Story on 
Const. 13, 14.) 
support of this definition, except a debate 
in congress, which, to say the most of it, 
proves as much against, as it does in favor 
of the doctrine ; and I must be permitted 
to add, that a legislative debate in modern 
times proves very) little on any subject. 
Let us glance for a moment at the conse- 
quences which may follow, should this 
doctrine be established. ‘* A law on the 
subject of bankruptcies in the sense of 
the constitution, is a law making provi- 
sions for cases of persons failing to pay 
their debts.” If this be so, congress may, 
under the bankrupt power, restore the 
law of imprisonment for debt, which has 
been abolished in this and several of the 
other states. 


No authority is cited in | 


And much more than that, | 


-suggested, 


the whole civil jurisdiction of the state 
courts ; and may give to the federal courts 
the exclusive jurisdiction over all matters 
touching the relation of debtor and credi- 
tor. It is impossible to deny that these 
consequences are the legitimate offspring 
of the doctrine advanced by the learned 
commentator. And can any one believe 
for a moment that either the convention, 
the states, or the people intended to con- 
fer such powers upon the federal govern- 
ment? Does the author of the note be- 
lieve it? I presume not. And I ought 
in justice to say, that the doctrine was 
only put forward with a “ perhaps,” and 
without the benefit of having heard the 
question discussed by counsel; and from 
the known candor of the author it is not 
to be doubted, that when the subject 
comes to be examined by him as a judge, 
it will receive the same careful and able 
investigation which it would be sure to 
command under other circumstances, 
Before leaving this branch of the case 
it is proper to say, that there is no middle 
ground between taking the legal signifi- 
cation of the word bankrupt, and the sub- 
stitution of the word insolvency, with all 
the consequences which have just been 
The wit of man cannot point 
toa well defined resting place between 
the two extremes. When the supreme 
eourt of the United States shall decide 
that the power spreads over the whole 
field of insolvency, I shall submit; be- 
cause, as the question arises under the 
constitution and !aws of the union, it will 
be my duty to do so. But until then, I 
must be permitted to entertain the opin- 
ion that a law “on the subject of bank- 
ruptcies’”? must be confined, as it always 
was prior to the year 1841, to debtors 
who are engaged in some branch of trade. 
It has been said, that upon this con- 
struction there will be great difficulty in 
specifying the classes of persons who may 
properly be subjected to the operation of 
a bankrupt law; and this has been deemed 
an argument of some importance in sup- 
port of the law under consideration. But 
there is very little of truth in what is al- 
leged as the groundwork of this reason- 
ing; and if the supposed difficulty really 
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existed, the. argument based upon it would 
be good for nothing. The improvements 
which have from time to time been made 
in the English bankrupt laws, based upon 
long experience of their practical opera- 
tion, must furnish the means of specilying 
with sufficient accuracy who may, and 
who may not come within the operation 
of the system. And I may add, that this 
specification was actually made in our 
own bankrupt law of 1800; and so also 
it was by the law of 1841, when we come 
to that branch of it which may properly 
be termed a bankrupt law. But however 
great the supposed difficulty may be, it 
clearly cannot have the effect of enlarging 
the power. 

The next feature which I shall notice 
in a proper bankrupt system is, that there 
must be something more than the mere 
non-payment of debts—some act must be 
done by the trader, which the law has 
declaygd to be an act of bankruptey—be- 
fore he can be brought under the opera- 
tion of the system. So are the English 
bankrupt laws; so was the law of 1800; 
and so too is the bankrupt branch of the 
law of 1841. And here I will refer once 
more to the definition of Blackstone. 
“A bankrupt is a trader who secretes him- 
self, or does certain other acts tending to 
defraud his creditors.”” The law diction- 
aries hold the same language. Chancel- 
lor Kent says, ‘‘bankruptey in the En- 
glish law has, by long and settled usage, 
received an appropriate meaning ;” it is 
applicable to traders ‘“*who do certain 
acts which afford evidence of an intention 
to avoid payment of their debts.” (2 
Kent, 389.) Now let us consult some of 
the most approved lexicographers. Bai- 
ley defines bankruptcy, as the ‘ act of 
turning bankrupt.”” Webster and Rich- 
ardson agree entirely in the definition of 
Blackstone. 

In a proper bankrupt system, the law, 
like all other laws for the collection of 
debts, is made for the special benefit of 
the creditor, and can only be set in mo- 
tion at his instance. So are the English 
bankrupt laws; so was our own law of 
1800; and so is the bankrupt branch of 
the law of 1841. ‘One distinction has 
ever existed, that is, an insolvent act has 
ever operated at the instance of the debtor 
imprisoned ; but bankrupt laws at the in- 


stance of the creditors.”” (1 Dane Ab. 
317.) No such thing was ever known 
prior to 1841, as that a man should de- 
clare himself a bankrupt, and demand a 
discharge in defiance of his creditors. It 
may be remarked here, that for a long 
time these laws afforded no relief of any 
kind to the bankrupt. Neither the 34th 
and 35th H. 8. ch. 4, nor the 13 Eliz. ch. 
7, provided for the bankrupt’s discharge. 
The creditors seized on all his estate for 
the payment of their debts, and if they 
were not fully satisfied the bankrupt re- 
mained liable for the balance. It was not 
until the reign of Anne, that the bankrupt, 
on conforming to all that was required of 
him, obtained a discharge from so much 
of his debts as had not been satisfied un- 
der the commission. It still remained for 
the creditors to adopt this remedy or not, 
at their pleasure. If they elected to sue 
out a commission, they got the effects of 
the bankrupt, and he was discharged. 
But it was never in his power to move in 
the matter, and say to his creditors, “I 
will have a discharge whether you agree 
to it or not.” 

Under the English system, the bank- 
rupt could not be discharged until five- 
sixths of the creditors had assented to it 
by signing his certificate. By our own 
bankrupt law of the year 1800, the con- 
sent of two thirds in number and value of 
the creditors who had proved their debts 
under the commission was required before 
the bankrupt could be discharged. Thus 
we see, that the proceedings were not on- 
ly commenced by some one or more of the 
creditors, but the consent of the creditors 
as a Class was a necessary pre-requisite to 
the granting of a discharge. 

There was at the same time another, 
and an entirely distinct system of laws in 
operation in England for the relief of in- 
solvent debtors. The first of these laws 
was passed as early as the 22 and 23 
Charles 11. ch. 20, and at the time of our 
revolution there were not less than thirty 
British statutes on the subject. These 
laws relieved the debtor from imprison- 
ment on surrendering his property; but 
left his future acquisitions still liable for 
the payment of debts. They answered 
very nearly to the cessio bonorum of the 
Roman law, which did not discharge the 
debt, but only released the debtor from 








confinement. We see, then, that there 
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were two distinct and independent systems 
in operation touching the relation of debt- 
or and creditor; and it will be found on 
examination that these two systems rela- 
ted to different classes of debtors, were 
based on different principles, and adminis- 
tered by different tribunals. Several of 
the colonies had also enacted insolvent 
laws, with some modifications of the Bri- 
tish statutes, while the other colonies had 
taken the British insolvent system as they 
found it. 

A brief notice of the law under consid- 
eration will render the application of what 
has been said plain and obvious. What 
has congress done? It has given usa 
law in two distinct branches, one of which | 
contains several of the leading features of | 
a bankrupt law proper. It is confined to | 
debtors who are engaged in some branch 
of trade, and who have done certain spe- 
cified acts which are made acts of bank- 
ruptcy. Against such a debtor the cred- 
itor may institute proceedings, and may 
thereby overreach unjust preferences, set 
aside fraudulent conveyances, and seize 
on the bankrupt’s estate before it is wast- 
ed, and cause it to be applied to the satis- 
faction of his debts. In these particulars | 
it is just such a system as the convention, 
and every intelligent man in the United | 
States at the time the constitution was | 
adopted, must have intended by the power 
conferred upon congress to legislate “ on | 
the subject of bankruptcies.” And in my | 
humble judgment it filled the measure of | 
the power. There was no room for ano- 
ther drop of constitutional legislation on 
the subject. But congress has atternpted 
todo a great deal more. It has added | 
another, and an independent branch of le- | 
gislation. Losing sight of those features | 
in a bankrupt system which confine it to 
merchants and traders, and make it a re- 
medy in the hands of the creditor, congress 
has extended this branch of the law to 
“all persons whatsoever—owing debts,” 
and this new, and by far the most nume- 
rous Class of debtors, are to come under 
the operation of the law or not, according 
to their own pleasure, without any power 
of coercion in the creditor. It would 
sound strangely in the ears of an English 
lawyer, or of any of those distinguished 
jurists of our own country who were on 
the stage at the time the constitution was 
adopted, to tell them of a bankrupt law 
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extending to all classes of persons, and 
which was made for the exclusive benefit 
of the debtor. And it willsound strangely 
enough to us, so soon as we have fully 
recovered from the spasm which produced 
this enactment. 

This statute not only brings in the Eng- 
lish insolvent laws under a new name, 
but it gives them a scope and influence 
which they never had before. Instead of 
stopping where the insolvent laws did, 
with the release of the debtor from impri- 
sonment, this law goes further, and annuls 
the obligation of the contract. And what 
is still worse, upon the construction for 
which the defendant contends, it has a 
retrospective operation, and nullifies con- 
tracts which had been made before the 
law was passed. This, too, is done with- 
out the consent of creditors, either as in- 
dividuals, or as a class governed by majo- 
rities. The respect which I feel for those 
who enacted the law has not overcome 
the convictions of my own judgmefft, that 
this was not a constitutional exercise of 
power. Indeed, I think the opinion of 
congress itself may be cited against the 
validity of the law; for it has been re- 
pealed by the very same body of men 
which enacted it. But whether the mem- 
bers became themselves satisfied that the 
law was unconstitutional, or whether they 
yielded to the force of public opinion, is 
not a very important inquiry. That the 
law has been very generally condemned 
no one can deny. 

Let us see where a bankrupt system 
might end if the principles asserted in this 
law were fully carried out. If the power 
of coercion may be denied to the creditor 
as to any particular class of debtors, then 
it may be denied in all cases. This would 
give us a system made for the exclusive 
benefit of the debtor, which would contra- 
dict all that has ever been enacted or 
written on the subject of a bankrupt law. 
Again: If persons not connected with 
trade may become voluntary bankrupts, 
then it is entirely clear that congress can 
extend the system in its compulsory form, 
so as to authorize the creditor to sue out 
a commission against any debtor, what- 
ever may be his pursuit or occupation. 
Such a law would be without any war- 
rant in the history of the past, and could 
not fail to shock the whole community. 
Our farmers, planters, and mechanics, to 
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say nothing of many other classes which 
are not engaged in trade, are not always 
very exact in paying their debts at the 
day, although they may be solvent ; and 
if a commission could be sued out against 
such persons, it could hardly fail to prove 
ruinous to them, and that too without be- 
nefiting the creditor. The effects of the 
debtor would not be likely to constitute 
more than what Lord Eldon called “ stock 
in trade for the commissioners, the as- 
signees, and the solicitor.” (6 Ves. 1.) 
I do not believe that any member of the 
federal convention, or any lawyer or states- 
man who acted upon the adoption of the 
constitution, ever dreamed ‘that the bank- 
rupt system could be rightfully exteaded 
to persons who were not connected with 
trade andcommerce. The Federalist has 
but a single paragraph upon the subject, 
which is contained in the 42d number, 
written by Mr. Madison. It is as follows: 
“the power of establishing uniform laws 
of bankruptcy, is so intimately connected 
with the regulation of commerce, and will 
prevent so many frauds where the parties 
or their property may lie, or be removed 
into different states, that the expediency 
of it seems not likely to be drawn into 
question.” We have here, in few words, 
the reasons of the convention, set forth by 
one of its most distinguished members, for 
delegating the bankrupt power to con- 
gress; and these reasons were laid before 
the states and the people for the purpose 
of inducing them to adopt the constitu- 
tion. The power was not given to con- 
gress for the purpose of enabling them to 
embrace the whole subject of insolvency ; 
but because bankruptcy was “ intimately 
connected with the regulation of com- 
merce.” It was not given for the special, 
and certainly not for the exclusive benefit 
of debtors; but to prevent the “frauds” 
which they might otherwise practice ; and 
those frauds would be likely to be most 
common “ where the parties or their pro- 
perty may lie, or be removed into different 
states.” Here, again, we are plainly 
pointed to the operations of trade and 
commerce. If the power had been sup- 
posed to extend to laws which should 
reach the farmer of the north, and the 
planter of the south, no one can well be- 
lieve that it would have found an advocate 
in Mr. Madison, or that the constitution 
would ever have been adopted. 





But the principle asserted by this act of 
congress reaches a still wider field than 
we have yet surveyed. If the law comes 
within the power, it must be because con- 
gress is not tied down to any particular 
system of laws touching the relation of 
debtor and creditor; but has power over 
the whole subject of insolvency, taking 
the word in its largest sense. This co- 
vers the entire relation of debtor and cred- 
itor, so far as relates to their rights and 
remedies in case the debt is not paid. 
Congress has but to exert its authority, 
and the whole civil jurisdiction of the state 
courts, from the highest to the lowest, will 
be blotted out. And still more. If the 
power does not refer to any system of laws, 
but is to be understood as speaking of in- 
solvency in the abstract, then congress 
need not require the debtor to go through 
the forms of asking a discharge ; but may 
at once absolve him from his obligation, 
and tell the creditor he is a creditor no 
longer. There need be no surrender of 
the debtor's estate. He may keep it, if 
such be the will of congress. I do not 
see how it is possible to deny that thése 
consequences may follow, if the principle 
asserted by this law can be defended. It 
is no answer to say that such powers will 
not be exercised. The question is whether 
they have been granted. I think not. 
Every one knows that the states were 
jealous of their rights, and that nothing 
pertaining to their sovereignty was yielded 
to the federal government, unless the grant 
was either essential to the existence and 
efficiency of that government, or the well 
beinz of the whole people ; and in all cases 
the utmost caution was observed in ma- 
king the grant. Powers were not be- 
stowed on the assumption that they would 
not be used. There were good reasons 
for giving congress the power over bank- 
ruptcy, as that term had always before 
been understood ; but not for going further 
and including the whole relation of debtor 
and creditor. Merchants and commercial 
men are under the necessity of using cre- 
dit as well as capital, and their affairs are 
not confined to any particular district, but 
spread over the whole country. No sin- 
gle state could either secure to them the 
just fruits of their enterprise and skill, or 
grant them adequate relief in case their 
hazardous employments should prove un- 
successful. Hence the necessity for a 
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national bankrupt law. But in the ordi- 
nary dealings between neighbor and neigh- 
bor, who are not engaged in the business 
of buying and selling as a livelihood, there 
could be no occasion for calling in the aid 
of the federal government. And besides, 
the condition and wants of the great mass 
of the people could not be so well under- 
stood by congress as by the local legisla- 
tures. These considerations render it 
highly improbable that the states have 


surrendered the powers which congress 


has attempted to exercise, and they are 
entitled to great weight in fixing the true 
interpretation of the grant. 

If we intend to meet this question fairly, 
without warping the fundamental law to 
the exigency of the times, I cannot enter- 
tain a doubt that the framers of the con- 
stitution, when they used the word “ bank- 
ruptcies,” plainly referred to one, and only 
one of the two great legal systems touch- 
ing the relation of debtor and creditor 
which had long been in operation. The 
convention did not stop to define, because 
the matter was already well understood. 
The constitution speaks in the same way 
of taxes, duties, imposts, trial by jury, and 
many other subjects ; and if we once de- 
part from the sense in which the words 
were used and received at the time, a 
written constitution will not be worth 
preserving ; for it will either mean nothing, 
or else it wilt mean every thing, and in- 
clude whatever interest, ambition or pro- 
fligacy may desire. Chief Justice Mar- 
shall has told us, what few will be dis- 
posed to question, that the enlightened 
patriots who framed the constitution were 
men whose intentions required no conceal- 
ment (9 Wheat. 188.) If they had 
intended to confer a power covering the 
whole relation of debtor and creditor, I 
cannot suppose that they would have 
confined themselves to a single word, or if 
they did, that they would have chosen 
one which most men would be likely to 
understand in a more restricted sense. 

Bankruptcy is a legal term; we are 
discussing its meaning as used in a legal 
instrument; and we must go to the laws 
to ascertain its legal import. And to what 
laws shall we go but to those of England 
under which we had lived down to the 
revolution? Will it be said that either 
the convention, the states, or the people 
had in mind any other laws? I presume 





not. But suppose we leave England, an | 
cast our eyes over the rest of Europe. [ 
have yet to learn that any government on 
the continent had a bankrupt law, eo no- 
mine, or any thing which answered either 
in form or substance to the English bank- 
rupt system, or to the one which we have 
so recently had and repudiated. Most of 
the European states had the cessio bono- 
rum of the civil law, which only relieved 
the debtor from imprisonment on surren- 
dering his effects, and left his future ac- 
quisitions subject to be seized by the 
creditor. We must then return to England 
before we can find a bankrupt system 
which will blot out the debt; and when 
we go there we can find no pattern for the 
insolvent or voluntary branch of our bank- 
rupt law. Scotland has a bankrupt law 
which differs in several particulars from 
the English system. But it will not an- 
swer the defendant’s purpose. It was 
not until within a recent period that it 
provided for the discharge of the debt. 
And, besides, | suppose no one will affirm 
that the convention referred to the Scotch, 
instead of the English bankrupt system. 
Some considerations have been pressed 
into the argument which can have little 
or no just bearing upon the question. We 
are told that some of the states, prior to 
the revolution, had made enactments con- 
taining many of the features of a bankrupt 
system. That may be true. But they 
had never called them bankrupt laws. 
They had always been termed insolvent 
laws, or laws for the relief of insolvent 
debtors ; and if the convention intended to 
refer to those laws, they would have spo- 
ken of insolvency, instead bankruptcy. 
The argument that the state laws contain- 
ed some of the features of a bankrupt sys- 
tem, so far as it proves anything, weighs 
against those who useit. As the states had 
never called them bankrupt laws, no one 
can say that such is their proper name, 
without comparing them with some bank- 
rupt system ; and this carries us back again 
tothe laws of England. Before dismissing 
this head of the argument I must not omit 
to notice that, prior to the adoption of the 
federal constitution, there were very few 
if any state laws which discharged the 
debt ; and whether we look at those laws 
before or after that period, I have never 
met with more than one which discharged 
the debt without the consent of the cred- 
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itors as a class. Withthat exception, the | been delegated to congress in 1787. But 
consent of a large majority in value of the | if such a provision had existed before our 
creditors has, I believe, always been re- revolution, it would prove nothing in favor 
quired before the debtor could get anything | of the defendant. The statute only adds 
more than a release from imprisonment. | another to the various acts of the trader 
The exception to which I allude is our which are to be deemed acts of bankrupt- 
own insolvent law of 1811. That law,| cy, upon which the creditors may take 
as has already been noticed, was first | out a commission, if they think proper. 
condemned by the people, then repealed | The act of bankruptcy was always the 
by the legislature, and finally declared | act of the debtor. But beyond that, he 
unconstitutional by the supreme court of | never had before, nor has he now, the 
the United States. The law of congress | power to put the machinery in motion, 
which we are considering has already | and demand a discharge. It still remains 
shared the same fate in two of the parti- | for the creditors to sue out a commission 
culars which have been mentioned ; and [| or not at their pleasure, and if they do not 
trust that in due time the parallel will be | move, the debtor is just as powerless now 
completed. as he was before. 

The laws which have fromtimetotime| It is upon such shreds and patches as 
been made by congress for the relief of the | those which have just been mentioned that 
debtors of the United States, whether call- | an attempt is made to confound the bank- 
ed bankrupt or insolvent laws, prove no-/| rupt and insolvent systems, and thus make 
thing on this question. Those laws are | out that a power to legislate upon one of 
not referable to the power to legislate on | those subjects includes both of them. If 
the subject of bankruptcy; but to the | the word used in the constitution had been 
power of the creditor to release his | insolvency, there would have been some 
debtor. plausibility in the argument; for that 

The statute, 32 Geo. II, ch. 28, com-| word, taken in its largest sense, extends 
monly called the lord’s act, enables the | to all cases of inability to pay debts. But 
judgment creditor to compel the debtor to | bankruptcy, as 1 have attempted to show, 
assign his property after he has remained | is a legal or technical term, which has a 
three months in prison. But whether the | much narrower signification. “ Bank- 
debtor moves voluntarily or by coercion, | ruptcy is a status or condition fixed by le- 
he obtains nothing but a release from im- | gislative provision.” (2 Bell's Comm. 
prisonment, and his future effects remain | 214.) A bankrupt, says Bailey, is “one 
liable for any balance which may still be | who, by the laws of the land, is obliged by 
due to the creditor. (§ 16,17.) The fact | his creditors to yield up his goods” &c. 
that this insolvent law has authorized the | When a trader does certain acts tending 
creditor, under particular circumstances, | to the injury of his creditors, the laws 
to become the moving party, is very far | have spoken of him as being a bankrupt 
from proving that the insolvent and bank- | or in a state of bankruptcy; but down to 
rupt systems are identical. Nor does it | the year 1841 the laws have never held 
prove that the debtor may be the moving | that language in relation to any other 
party under a bankrupt law; or if he may, | class of persons. 
that all power of coercion can be denied| We know from the papers of Mr. Madi- 
to the creditor. son that when this subject was brought 

The late English bankrupt act, 6 Geo. | before the convention, the English bank- 
IV, ch. 16, allows a trader to file and pub- | rupt laws were expressly mentioned, and 
lish a declaration “that he is insolvent | Connecticut voted against the clause, be- 
and unable to meet his engagements ;” cause the delegates from that state were 
and this is declared to be “an act of bank- | unwilling to grant so large a power in re- 
ruptcy,” upon which a commission may | lation to bankruptcies as had been exer- 
issue, which will be valid although the | cised in England. (3 Mad. Pap. 1481.) 
declaration was concerted between the | But we do not need this evidence to satisfy 
bankrupt and a creditor. (§ 6, 7.) It any reasonable man that the members of 
would be sufficient to say, that this sta-| the convention had in their minds the En- 
tute, passed in 1825, can prove nothing | glish bankrupt system. It was a system 
on the subject of the powers which had | which had been in operation in their own 
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country for more than two centuries; and 
however men may reason upon the words 
of the grant, I can never bring my mind 
to the conclusion that the convention did 
not refer to that system in its great out- 
lines, or that they intended to vest in con- 
gress a larger power upon this subject than 
had ever been exercised by the British par- 
liament. 

I shall say no more upon this branch 
of the case. Let it now be granted that 
congress may disregard all the leading 
features of the English bankrupt system, 
and make a law extending to all classes 
of debtors, placing the whole power in 
their hands, and denying all means of co- 
ercion to the creditor. And let it also be 
granted, that, as to future contracts, the 
law may provide for the discharge of the 
debt without the consent, in any form, of 
the creditor. The inquiry still remains 
whether congress has power to make a 
law which shall refroact, and annul con- 
tracts which were made before the law was 
passed ; and that too without the consent 
of the creditor. As a citizen of this re- 
public, where the powers of the govern- 
ment are limited and defined, and where 
the people have justly boasted of security 
in their persons and property against the 
exercise of despotic authority, I feel 
ashamed to be obliged to discuss such a 
question. An emphatic negative should 
be a sufficient answer to the proposition. 
But as it is insisted that the federal gov- 
ernment has the power to nullify contracts, 
the argument to prove the position must 
be examined. I have already attempted 
to defend congress against the charge of 
having made such a law; and I will now 
endeavor to defend the enlightened patriots 
who framed, and the people who adopted 
the constitution, against the imputation 
of having delegated such a power to con- 
gress. 





As men are always supposed to con- 


been taken out of the prohibition against 
passing laws “ impairing the obligation of 
contracts.” But we are not now dealing 
with a prospective law; but with one 
which comes after the credit was given, 
and blots out the debt. Although some 
may think it a light thing for the legisla- 
ture thus to nullify contracts, the an- 
nouncement of such a doctrine cannot fail 
to shock the moral sense of every right 
minded man in the community. Dis- 
charging the debt which B. owes to A., 
is precisely the same thing in principle as 
taking the goods or the house of A. and 
transferring them to B. In either case A. 
is deprived of his property against his 
will, and without any fault on his part. 
Such a law strikes at the foundation of 
the social compact. Governments are in- 
stituted for the security of life, liberty, and 
property ; and to say that the people have 
granted to their servants the right to attack 
private property, is equivalent to saying 
that they have delegated the power of de- 
feating one of the great ends for which 
the government was established. 

It is said that, as this law provides for 
a distribution of the debtor’s property, the 
creditor gets all that he has a right to de- 
mand. That argument was met and 
overthrown by Chief Justice Marshall, in 
passing upon the validity of our state in- 
solvent law. He says: ‘“ It has been con- 
tended that asa contract can only bind a 
man to pay to the full extent of his pro- 
perty, itis an implied condition that he 
may be discharged on surrendering the 
whole of it. But it is not true that the 
parties have in view only the property in 
possession at the time the contract is 
formed, or that its obligation does not ex- 
tend to future acquisitions. Industry, ta- 
lents and integrity constitute a fund which 
is as confidently trusted as property itself. 
Future acquisitions are therefore liable for 
contracts, and to release them from this 


tract with reference to the law of the land, | liability impairs their obligation.” (Stur- 
there is some propriety in saying that the | ges v. Crowninshield, 4 Wheat. 122, 198.) 


law enters into and forms a part of the 
contract. When, therefore, there is a} 
bankrupt system in operation at the time | 
the credit is given, the debtor does not 
agree to pay in allevents; but only that 
he will pay unless the debt shall be dis- | 
charged in the mode already prescribed by | 
law. It is upon this principle that the | 
state insolvent laws have, to some extent, | 


The inability of the debtor to pay, whe- 
ther it arises from his fault or his misfor- 
tune, cannot annul his obligation. A con- 
tract is in its very nature indissoluble 
without the consent of both parties. No- 
thing but performance, death, or mutual 
agreement can put an end to it. Indeed, 
death does not dissolve it. The obligation 
survives the debtor as a charge upon his 
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estate, and the heir or distributee takes the 
property cum onere. 

The states are forbidden to pass any law 
“impairing the obligation of contracts.” 
But this was not done for the purpose of 
securing a monopoly of that species of 
fraud to congress. As the power to annul 
contracts had not been delegated to the 
federal government, there could be no ne- 
cessity for extending the prohibition to 
congress. But for more abundant cau- 
tion the states have since made several 
amendments to the federal constitution, 
which now constitute the paramount law ; 
and the fifth of those amendments extends 
the prohibition in still broader terms to the 
action of the federal government. The 
words are: “No person shall be deprived 
of life, liberty, or property, without due 
process of law.” This extends to choses 
in possession, as well as those in action, 
while the inhibition upon the states only 
extends to the latter. This amendment 
has been copied into our state constitution, 
and its influence upon legislative action 
was considered in Taylor v. Porter, (4 
Hill, 140,) and the cases there cited. 
Without stopping to inquire how much 
ground it covers, it is enough for the pre- 
sent to say, that it cannot mean less than 
that the legislature shall not take the 
property of one man, against his will and 
without his fault, and give it to another. 
That would be depriving him of his pro- 
perty “without due process of law.” Ido 
not, however, wish to lay much stress up- 
on this amendment, for neither of the neg- 
ative clauses which have been mentioned 
was at all necessary. The people have 
never delegated to the government the 
power of annulling contracts, and having 
made no such grant, there was no occa- 
sion for forbidding its exercise. When I 
commission a man to sell my horse, it 
clearly cannot be necessary to add a clause 
forbidding him to seize my ox, or tear 
down my house. Several of the negative 
clauses in the federal and state constitu- 
tions, and these among the number, are 
only valuable by way of showing how in- 
dustriously the people have attempted to 
shield themselves against encroachments 
by the government. 

‘The right to annul contracts has cer- 
tainly not been given to congress in terms, 
and if it can be found in the constitution 
it must be because it is included in the 





bankrupt power. The argument from that 
clause commences by changing the word 
“bankruptcies” into insolvency, and then 
proceeds thus: Congress may legislate on 
the subject of insolvency ; this includes the 
whole subject of insolvency, and the power 
of congress over it is just as ample as that 
which might be exercised by the British 
parliament ; parliament can annul con- 
tracts, and therefore congress may do it. 
This is the substance and whole force of 
the argument so far as it has ever come to 
my ears. I have already entered my pro- 
test against changing the words of the 
grant, and shall therefore say nothing 
more upon that point. Let this law have 
the benefit of the change, and we will then 
see whether that will be enough to sup- 
port it. 

I deny at the outset that the powers of 
the government in this country, where we 
have written constitutions, can be justly 
measured by what has been termed the 
omnipotence of parliament. That body 
has no written law to define the limits of 
its authority. It makes its own constitu- 
tion. Magna Charta exerts only a mo- 
ral influence: it interposes no other barrier. 
Public opinion constitutes the only con- 
servative principle of the government. 
Short of working fhiracles, parliament 
may do what it pleases; for there is no 
standard by which to try the validity 
of its acts. I know it has been said that 
acts of parliament which are “ against 
common right and reason,” are void. (8 
Co. 118.) But Blackstone has shown 
us that such is not the law of England. 
(1 Comm. 91.) When, therefore, we 
speak of the power of parliament over a 
given subject, there is no question of 
construction in the case. But when we 
come to governments deriving their au- 
thority from written constitutions, the 
case is far otherwise.~ If the power to 
do the particular thing has not been 
granted in express terms, but is to be in- 
ferred from general words, a question of 
construction immediately springs up. 
What is the just and reasonable inter- 
pretation of the grant? Does it, when 
fairly expounded, include the matter in 
hand? If it does not, the thing: cannot 
be done, although it may come within 
the letter of the grant. Parliament may 
blot out debts ; but it does not, like con- 
gress, act under a power to legislate on 
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the subject of insolvency, but under a 
power to do whatever it pleases, not only 
in relation to insolvency, but every thing 
else. We see, therefore, that there is an 
utter fallacy in the argument which 
gives this power to congress because the 
British parliament has it. The same 
course of reasoning would prove that 
congress might attaint the creditor of 
high treason, for that may be done by 
parliament. 

We are then brought back to the inqui- 
ry whether, under the power to legislate 
on the subject of bankruptcies, congress 
can annul debts which were contracted 
before the law was passed. Now I take 
it to be a sound principle that no power 
conferred in general terms should be so 
construed as to take in all the absurd 
and wicked consequences which may by 
possibility be deduced from it. The pow- 
ers of government, like those which are 
granted by one individual to another, 
should receive a reasonable construction. 
They should neither be frittered away by 
refined and artificial distinctions, so as to 
defeat the legitimate ends for which the 
government was established; nor should 
they be magnified by overstrained con- 
structions, so as to include cases which 
it is absurd to suppose were contemplated 
by the parties tothe compact. It must al- 
ways be important to consider whether the 
power speaks of the particular thing to be 
done in express terms; or whether the 
right to do the thing can only be made 
out by tracing the power into its remote 
consequences. If the people should by 
express words confer on congress the 
power to hang a merchant who had be- 
come insolvent in consequence of the loss 
of a ship, it is not necessary for me to 
deny that the power might be exerted. 
But if the right to take the life of the 
same unfortunate merchant was to be de- 
duced from a power to legislate on the sub- 
ject of insolvency, no one would feel any 
difficulty in deciding that the power did 
not reach so far. Although the case 
might come within the general words of 
the power, all men would agree that tak- 
ing the life of the insolvent merchant 
could not have been within the intention 
of the parties to the compact, and conse- 
quently was not within the grant. Now, 
although life is more dear to us than pro- 
perty, yet the same great principle which 





protects the one, extends to the other also; 
and we have no better right to follow out 
a power into remote and unjust results for 
the purpose of reaching property, than we 
have when the purpose is to take life. 
The two acts will differ in the degree of 
wickedness, but their moral qualities will 
be of the same kind. 

Although the powers of parliament 
have no constitutional limit, the English 
courts have often restricted the operations 
of statutes; and this has been done on a 
principle which is directly applicable to 
the question before us. If parliament 
should, in express terms, direct a thing 
to be done which is contrary to reason and 
justice, the mandate must be obeyed. 
“But,” says Blackstone, “where some 
collateral matter arises out of the gene- 
ral words [of the statute] and happens 
to be unreasonable; there the judges are 
in decency to conclude that this conse- 
quence was not foreseen by the parlia- 
ment, and therefore they are at liberty to 
expound the statute by equity, and only 
quoad hoc disregard it. Thus, if an actof 
liament gives a man power to try all 
causes that arise within his manor of Dale; 
yet if a cause arise in which he himself 
is a party, the act is construed not to 
extend to that, because it is unreasonable 
that any man should determine his own 
quarrel.” (1 Comm. 91.) Now let us 
apply the principle. The people have not 
in express terms conferred upon congress 
the power to annul contracts, nor have 
they used any words which point directly 
to such a result. The authority of con- 
gress to do the wrong must be made out, if 
at all, by the “general words” in which 
the power is expressed ; and I hold, with 
Blackstone, that “the judges are in de- 
cency to conclude that this consequence 
was not foreseen” by the convention or the 
people; and therefore the annulling of 
contracts is not within the power. ‘The 
case put by Blackstone is a stronger one 
than this. The power was to try all 
causes arising in a particular district. 
There could be no question but that the 
man’s own cause was within the words 
of the grant. But here it is difficult to 
see how the case can possibly be brought 
within the words. What has the power 
to make laws—that is, rules of future 
conduct—on the subject of insolvency, to 
do with the plaintiff's debt, which was 
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due him before the law was passed? But 
waiving that consideration for the present, 
it is still a stronger case than the one put 
by Blackstone for restricting the operation 
of the general words in which the power 
is expressed. Although “it is unreason- 
able that a man should determine his own 
quarrel,” it is still quite possible that the 
love of justice, or the influence of public 
opinion, may lead him to a correct result. 
But this act of congress secures nothing 
to the creditor. It blots out the debt at 
once, and without even the forms ofa trial. 
That is a most “unreasonable” result, 
which can only be reached by extending 
the power beyond its just limits. 

The authorities which were mentioned 
on another branch of the case—the con- 
struction of the bankrupt act—are directly 
in point, and go fully to support the same 
doctrine. I need not repeat the reference. 
And without multiplying authorities in 
support of a principle which is so obvious- 
ly just and reasonable, I will content my- 
self with mentioning one or two other 
cases by way of illustration. Blackstone 
tells us that “the Bolognian law, men- 
tioned by Puffendorf, which enacted ‘that 
whoever drew blood in the streets should be 
punished with the ulmost severity, was 
held after long debate not to extend to the 
surgeon who opened the vein of a person 
that fell down in the street with a fit.” (1 
Comm. 60.) Puffendorf says, “ it had like 
to have gone hard with him, [the barber or 
surgeon,] because it was added in the sta- 
tute, that the words should be taken pre- 
cisely, without any interpretation.” (Puff. 
b. 5, ch. 12,§ 8.) Now that -was a case 
coming plainly within the words of the 
statute, and, what is very remarkable, the 
right of interpretation was expressly taken 
away; and yet the judges did not con- 
demn the worthy surgeon. They could 
not bring themselves to the conclusion that 
the law-makers foresaw and intended so 
unjust a consequence as that of punishing 
a man who had opened a vein to save life. 
I will only add the reasoning of Mr. Just- 
ice Story, when delivering the opinion of 
the court in Wilkinson v. Leland, (2 Pe- 
ters, 627, 657.) After mentioning that 
the power to make laws had been granted 
in the most ample manner by the Rhode- 
Island charter, he says, “that govern- 
ment can scarcely be deemed to be free, 
where the rights of property are left solely 





dependent upon the will of a legislative 
body, without any restraint. The funda- 
mental maxims ofa free government seem 
to require, that the rights of personal li- 
liberty and private property should be held 
sacred. At least no court of justice in 
this country would be warranted in ‘as- 
suming that the power to violate and dis- 
regard them—a power so repugnant to 
the common principles of justice and civil 
liberty—lurked under any general grant 
of legislative authority, or ought to be 
implied from any general expressions of 
the will of the people. The people ought 
not to be presumed to part with rights so 
vital to their security and well being, 
without very strong and direct expres- 
sions of such an intention.” He adds, 
“we know of no case, in which a legisla- 
tive act to transfer the property of A. to B. 
without his consent, has ever been held a 
constitutional exercise of legislative power 
in any state in the union. On the con- 
trary, it has been constantly resisted as in- 
consistent with just principles, by every tri- 
bunal in which it has been attempted to 
be enforced. We are not prepared, there- 
fore, to admit, that the people of Rhode- 
Island have ever delegated to their legis- 
lature the power to divest the vested 
rights of property, and transfer them with- 
out the assent of the parties. Now here, 
no special power to annul contracts can 
be found in the constitution ; but it is said 
that such a power may be found “ lurking 
under a general grant of legislative autho- 
rity” over *¢ the subject of bankruptcies” — 
or insolvency, as has been granted for the 
purposes of the argument. But I deny 
that this general grant can be rightfully 
pushed to such an extreme as to include 
contracts which were made before the pass- 
ing of the law. Such a consequence was 
never intended by the convention, the 
states, or the people. It is an unreasona- 
ble and strained construction of the power, 
and ought not to prevail. It is undoubt- 
edly much more common to magnify 
powers which have been conferred upon 
the government, than those which have 
been granted to individuals. But I am 
not aware of any principle upon which a 
distinction can be maintained. Constitu- 
tional governments, as well as individual 
agents. act under a compact between 
themselves and their principals; and I see 
no reason why their — should not in 
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both cases be subjected to the same rules 
of construction. 

Let us now apply the principle asserted 
by this law toother subjects of legislation. 
Congress has fpower to lay and collect 
taxes, duties, imposts, and excise; to regu- 
late commerce, and to declare war. Can 
congress lay a new duty on the goods 
which the merchant imported the year 
before? or can any one be taxed on ac- 
count of the property which he once own- 
ed, but had sold before the law was pass- 
ed? After the merchant’s ship has sailed 
with proper papers, can congress subject 
him to a penalty or forfeiture, because 
some other document was not procured? 
After our people have had intercourse with 
those of another nation, in time of peace, 
can congress give a retrospect to a decla- 
ration of war, and thus render that inter- 
course illegal? I presume no one will 
say that any of these things can be done. 
And yet in each of the supposed cases the 
power of congress over ihe subject is given 
in as broad terms, to say the least, as the 
power over bankruptcies ; and no qualifi- 
cation has, in terms, been annexed to it. 
Still the power has a limit, resulting 
either from the nature of our institutions, 
or the rule of construction which has 
been mentioned. ‘T'he general words in 
which the power is expressed should 
not be carried out into remote and unjust 
results which could not have been in the 
minds, or within the intention of the par- 
ties to the compact. I will put another 
case. Under the power to regulate com- 
merce, congress may, perhaps, forbid the 
making of contracts of a particular kind 
connected with trade. But after a con- 
tract has been made, which was lawful 
at the time, will any one pretend that con- 
gress can declare it void? I presume 
not. 

If then it be conceded, as has been thus 
far assumed, that the authority to annul 
contracts may possibly be deduced from 
from the bankrupt power, I hold that 
upon well established principles—such as 
have been and must be acknowledged in 
every enlightened community—the power 
should not be so construed as to touch 
this debt. It is against reason and justice. 
But the authority to annul contracts, 
whether made prior or subsequent to the 
passing of the law, can only be deduced 
from the bankrupt power by supposing 


that the convention had in view the Eng- 
lish bankrupt system. Under that, the 
debt is discharged. But the advocates for 
this law are compelled to reject that sys- 
tem, because it will not answer their pur- 
pose. It is confined to traders, and is a 
compulsory remedy in the hands of the 
creditor; and besides, the debtor cannot 
be discharged without the consent of his 
creditors as a class. Let us lay the Eng- 
lish bankrupt laws out of the case, and 
how will the question then stand? Con- 
gress may legislate “on the subject of 
bankruptcies’—or insolvency, as the ad- 
vocates of this law would have the con- 
stitution read. Under this power, laws 
miay be passed to deter men from contract- 
ing debts which they either want the abi- 
lity or the will to pay. The imsolvent 
debtor may be punished. His-goods, and 
even his body may be seized for the pur- 
pose of compelling him to discharge his 
legal obligations. But where is the autho- 
rity for punishing the creditor? He is not 
the inselvent, and the power says nothing 
about him. If we do not consider the con- 
stitutionas referring totheEnglish bankrupt 
system, it is impossible to maintain that 
the annulling of the debt comes within 
the scope of the power. If it be said that 
both debtor and creditor are included in 
in the term insolvency, then I answer, 
that in the same sense both the thief and 
the man whose goods may be stolen are in- 
cluded in the term larceny; and yet who 
would think that a power to punish lar- 
ceny would authorize congress to punish 
the unfortunate man who had lost his 
goods. I repeat, therefore, that unless 
we take the term “ bankruptcies” as it 
had been used and understood prior to the 
adoption of the constitution, there is no 
color of authority for blotting out the debt ; 
and if we take the term as it had been used 
and understood before the constitution 
was framed, the voluntary branch of this 
law cannot be supported for the reasons 
which have been assigned on another 
branch of the case. 

There is still another view of this ques- 
tion which is very satisfactory to my mind. 
Congress has no judicial power over the 
subject of insolvency. The power is “to 
establish uniform Jaws” on that subject. 
A law is a rule of action. It looks tothe 
future. It prescribes the rule of right and 
| of duty for the time to come. But con- 
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gress has attempted the exercise of judi- 
cial powers. It has legislated backward 
instead of forward, and thus passed judg- 
ment upon existing obligations. It has 
not declared what shall be the force of 
contracts thereafter to be made, or when, 
or under what circumstances the obliga- 
tion of such contracts shall cease. If 
that had been done, men would then have 
known how to govern themselves when 
asked to part with their money or property 
upon credit. But congress has said that 
contracts already made shall be blotted 
out. This is nothing less than a judg- 
ment of forfeiture against creditors. It is 
a sentence, confiscating their property 
for the benefit of the debtor. 1t isa down- 
right misnomer to call ita.aw. When 

7 * 
congress says that debts thereafter to be 
contracted may in a certain event’ be dis- 
charged without payment, it speaks the 
language of legislation. But whenit under- 
takes to nullify a contract already in ex- 
istence, it assumes an office that does not 
belong to it. it mounts the judgment 
seat, and, like other usurpers, condemns 
men who are without fault. No trans- 
gression is laid to the plaintiff’s charge, 
and if congress can condemn him to the 
loss of his debt, it can seize his goods of 
equal value, and give them to the defend- 
ant. There is no difference in principle 
between the two cases. Such things can- 
not rightfully be done. Our frame of go- 
vernment was settled by enlightened ho- 
nest, industrious and frugal men, who held 
sacred the obligation of contracts. I doubt 
not that they could sympathise as warmly 
with unfortunate debtors as the men of 
the present day. But they rightly judged 
that it was for the creditor—not the go- 
vernment—to decide for himself when he 
would be generous and forgive the debt. 
They did not undertake to regulate men’s 
charities ; but if they had, they would as 
soon have confiscated a chose in posses- 
sion, as one in action. In my humble 
judgment the constitution gives no color 
for the argument that congress may make 
retroactive laws against creditors. 

I have spoken plainly of this law, not 
because it gave me any pleasure to do so, 
but because I thought the occasion called 
for it. The law is based upon false and 
dangerous principles. Congress has un- 
dertaken to legislate for the past, as well 


to bear the consequences of their own fol- 
lies and misfortunes, an attempt has been 
made to transfer their burdens to the 
shoulders of other men. The law benefits 
one class of citizens at the expense of ano- 
ther, and it cannot be carried into execution 
without producing that unjust result. Itis 
a measure of the same general character 
with the “stop laws’’ of some of the states, 
and the various other devices which have 
been resorted to for the purpose of enabling 
men to throw off their legal obligations, 
Such measures are calculated to overthrow 
credit,corruptthe morals of the people, and 
destroy all confidence in the justice of the 
government. My opinionof thecharacter 
of such enactments was briefly expressed 
in Stone v. Green, (3 Hill, 469) and it re- 
mains unchanged. But great as are the 
mischiefs which have already resulted 
from such laws, they are not comparable 
with the consequences which may follow, 
should the bankrupt law be upheld as a 
constitutional exercise of power. That 
mode of interpreting the constitution 
which will support the law can fall little 
short of asserting the principle, that the 
federal government may do any thing 
which is not expressly forbidden. There 
is a constant tendency in the legislative 
department to enlarge the boundaries of 
its authority; and if the judiciary shail 
from any cause fail to discharge its office 
of upholding and defending the funda- 
mental law against these and all other en- 
croachments, the patriot will have much 
cause to apprehend that the experiment of 
free institutions will ultimately prove a 
failure. Although I am no alarmist, I am 
among the number of those who believe 
that the union can gain nothing, either in 
usefulness or stability, by magnifying the 
powers of the federal government at the 
expense of the states and the people. . 
That is not the way in which any thing 
can be finally gained , but it is the way 
in which all may be lost. 

I desire not to be understood as enter- 
taining any hostility to a proper bankrupt 
system. On the contrary, I deem sucha 
system highly expedient in a country like 
this, where there are several independent 
governments in operation,and where soma- 
ny of the people are engaged in trade and 
commerce. A bankrupt law is necessary 


to secure to creditors their just rights, and 





as the future ; and instead of leaving men 


to afford adequate relief to those, who, 








32 





THE NEW-YORK LEGAL OBSERVER. 





N. Y. Supreme Court—Sackett v. Andross. 





from the nature of their pursuits, are sub- 
ject tosudden and unforeseen reverses of 
fortune. But those classes which are not 
connected with trade, neither need, nor 
could they endure a national bankrupt sys- 
tem. So far as they require relief from 
the burden of debts, there is no reason for 
apprehension, judging from the past, that 
they will not obtain from the state legis- 
latures all that can properly be granted. 
And a compulsory bankrupt law, the only 
one which [ think constitutional, would 
be more than they could bear. 

Since my opinion was prepared, I have 
received two other opinions upon the same 
subject ; one by Judge Wells of the U.S. 
Court for the district of Missouri, who 
agrees with me that the voluntary branch 
of the law cannot be supported ; (2 N. Y. 
Legal Observer, 185;) and the other by 
Mr. Justice Catron, who has arrived at a 
different conclusion. (1 Howard, 277 
note.) Beyond the weight of authority 
which the name of the learned judge last 
mentioned justly carries with it, I see no- 
thing in his opinion which is calculated 
to shake the convictions of my judgment. 
After what has already been said, | shall 
only notice one or two things. The 
learned judge has “ purposely avoided any 
attempt to define the mere word bankrupt 
cy ;” and has contented himself with af- 
firming that the power “extends to all 
cases where the law causes to be distribut- 
ed the property of the debtor among his 
creditors ; this is its least limit. Its great- 
est is the discharge of the debtor from 
his contracts. And all intermediate 
legislation, affecting substance and form, 
but tending to further the great end 
of the subject—distribution and discharge 
—are in the competency and discretion of 
congress.” The power is to make laws 
“on the subject of bankruptcies,” and no 
“limit” of any kind is mentioned in the 
constitution. How then can any boundary 
be affixed to the power, except by regarding 
it as pointing to some bankrupt system ? 
Clearly thereisnone. The very fact that the 
learned judge has mentioned limits, proves 
that no lawyer can read and reasonupon 
the power without considering it as pointing 
tothe English bankrupt system, which 
provides for “ distribution and discharge.” 
If that be so, then what authoity can 
there be for taking one or two things con- 
tained in that system, and rejecting all the 





rest? Why go beyond traders? Why 
place the power in the hands of the debt- 
or, and deny all remedy to the creditor ? 
Why discharge debts without the consent 
of the creditors as a class? And why 
nullify contracts which were made before 
the law was in existence? I will not say 
that these questions cannot be answered ; 
but I will say that as yet no answer has 
been given. 

‘ | have been particularly struck with 
the difficulty which the learned judge 
found in getting over the objection that 
this law violates contracts. Indeed, I do 
not perceive that he has got over it, unless 
it be by a leap. But the fault is not his: 
it is in the law. ‘There is no legal high- 
way across that gulph. He says “the 
great object of giving the bankrupt power 
to congress was to deprive the states of 
the dangerous power to abolish debts.” 
With great submission, I think otherwise. 
That end was fully accomplished by ano- 
ther clause of the constitution, which di- 
rectly prohibits. the states from passing 
any law “ impairing the obligation of con- 
tracts.” ‘I'he mere existence of the bank- 
rupt power has not even touched the juris- 
diction of the state legislatures. 

But I will not pursue the subject. Itis 
easy to affirm that this law is warranted 
by the bankrupt power. But any one who 
attempts to assign the reasons for such an 
opinion, will, I think, find that he has en- 


-tered upon a most difficult task. 


My conclusion is, that the voluntary 
branch of the bankrupt law is unconstitu- 
tional, for the following reasons: 

1. It is not confined to traders, but ex- 
tends to all classes of debtors. 

2. It places the whole power in the 
hands of the debtor, without giving any 
means of coercion to the creditor. 

3. It discharges the debt without the 
consent of the creditor in any form, and 
so violates the obligation of the contract. 

4. If it retroacts so as to discharge 
debts contracted before its passage, then 
it not only violates contracts, but it goes 
entirely beyond the scope of the bank- 
rupt power. Jt is not a law, but a sen- 
tence or judgment against creditors, and 
congress has no judicial power over the 
subject. 

For these reasons I am of opinion that 
the second plea is bad in substance as well 
as form. But I find that my brother 
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Cowen has arrived at a different conclu- 
sion in Kunzler v. Kohaus and Visser,* 
and the chief justice agrees with him in 
opinion. The plaintiff is therefore only 
entitled to judgment on account of such 
defects in the plea as may be cured by 
amendments. 


Judgment for the plaintiff. 


Purxny Wuaitine v. Bensamin Burt. 


PROMISSORY NOTE—-ENDORSER—NOTICE 
OF DISHONOR-——SUBSEQUENT PROMISE 
TO PAY. 


The service of notice of dishonor of a Promissery 
note, to charge an endorser, by leaving it at the 
Post-office where the demand is made, is only 
good where the notice is to be transmitted by 
mail from the place where it was deposited to 
some other Post-office ; where therefore, on the 
day a note fell due payment was demanded at 
the Bank in Oswego, anda notice of protest was 
deposited in the Post-office at that place address- 
ed to the endorser who resided in the town of 
Oswego, about four and a half miles from the 
Post-office in the village, which was the only 
Post-office in the town and the nearest Post- 
office to the “efendant, and the one at which he 
received his letters and papers.--HELD that the 
notice was not well served, and the endorser 
was discharged. 

An unqualified promise of payment made by an 
endorser after a note becomes due furnishes pre- 
sumptive evidence that he has been duly charged 
so far as relates to notice ; but where it affirma- 
tively appears that notice was not duly given, 
the presumption is at an end. 


Assumpsit tried before Griptey, Cir. 
J., in December, 1842. The Plaintiff 
sued as the endorsee of a promissory note 
dated June 10, 1837, made by Erie Poor, 
for $250, payable at the Oswego Bank 
three months after date to the order of the 
defendant, whoendorsed it to Moses Whit- 
ney, and he endorsed it to the plaintiff. 
On the day the note fell due, September 
13, 1837, payment was demanded at the 
Bank in Oswego, and a notice of protest 





* Another case decided at the same time. 





was deposited in the Post-office at that 
place, addressed to the defendant. The 
defendant resided in the town of Oswego, 
about four and a half miles from the Post- 
office in the village, which was the only 
Post-office in the town. It was also the 
nearest Post-office to the defendant, and the 
one at which he received his letters and 
papers. The plaintiff gave evidence tend- 
ing to make out a promise by the defend- 
ant in May, 1812, to pay the note. The 
Judge held the notice of protest insuffi- 
cient, and that the further evidence did 
not help the case; and nonsuited the 
plaintiff, who now moves for a new trial 
on a bill af exceptions. 

C. Tracy, for plaintiff. 

J. Brown, for defendant. . 

By the Court, Bronson, J.—The ser- 
vice of notice to charge an endorser, by 
leaving it in the Post-office where the de- 
mand is made, is only good where the no- 
tice is to be transmitted by mail from the | 
place where it was deposited, to some 
other Post-office. (Ransom v. Mack, 2 
Hill, 587; Sheldon v. Benham, 4 id. 129.) 
This notice was not well served, and the 
endorser was discharged. 

The further evidence given by the 
plaintiff, falls short of making out a pro- 
mise by the defendant to pay after the 
whole fell due. But if we assume that a 
promise was proved, the plaintiff cannot 
recover. An unqualified promise of pay- 
ment made by the endorser after the note 
became due, furnishes presumptive evi- 
dence that he has been duly charged, so 
far as relates to notice. But where it af- 
firmatively appears, as it does here, that 
notice was not duly given, the presump- 
tion is at end. 

It has been held that if the endorser, 
with full knowledge that notice has not been 
properly served, makes a promise of pay- 
ment, it will be a waiver of the want of 
notice. But that doctrine will not answer 
the plaintiff’s purpose, for it does not ap- 
pear that the defendant knew he had not 
been regularly charged; and the cases 
agree that the fact of knowledge must 
affirmatively appear. The effect of a pro- 
mise whether received as presumptive 
evidence of due notice, or as a waiver of 
the want of it, was so fully considered in 
Tebbetts v. Dowd, (23 Wend. 379,) that 
I need say nothing more upon the subject. 

New trial denied. 
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IN CHANCERY, — 


Before the Hon. Revsen H. Watwortn, 
Chancellor of the State of New York. 


Exuizasetu Van Styke, Administratriz 
and Appellant v. VALENTINE SCHMECK, 
Respondent. 


APPEAL BOND—PRACTICE—AMENDMENT. 


According to the provisions of the Revised Sta- 
tutes (2 R. S. 610, § 108), an appeal against a 
Decree of a Surrogate is not effectual unless a 
Bond is filed with the Surrogate with two suffi- 
cient sureties to be approved of by him within 
thirty days; accordingly where an appeal and 
Bond were filed on the 28th of January, 
1843, the Decree having heen entered on the 
30th December preceding, and it appeared that 
the Bond had not been approved by the Surro- 
gate who was absent from home when it was 
left at his office, and who, when applied toa 
month afterwards to approve thereof,declined so 
todo, on the ground not only that it was too 
late, but that he did not deem the sureties re- 
sponsible for the amount required, and that 
the condition of the bond was defective. 

Held, that although a technical defect in the 
condition of the Bond, as well as a formal de- 
fect in the Petition of appeal might be remedied 
by amendment, the appeal bond not having been 
approved of by the Surrogate, the appeal was 
irregular, and must be dismissed, the Court not 
having the power to amend such adefect. 


This was an application to dismiss an 
appeal from the sentence and decree of 
the surrogate of Niagara county, for the 
payment to the respondent of $1054,40 
and interest. The decree appealed from 
was entered the 30th December, 1842, and 
on the 28th of Jaunuary thereafter, the 
appellant filed in the office of the surrogate 
an appeal, together with a bond to the 
respondent, in the penalty of $100, with 
two sureties whose affidavits were annex- 
ed, stating that they were householders, 
and were each worth $200 over and above 
all just debts and responsibilities. But 
the bond was not approved by the surro- 
gate, who was absent from home at the 
time the bond was left at his office, and 
did not return until the evening of that 
day. And when applied toto approve the 
bond about a month afterwards, he de- 
clined so to do, not only on the ground 
that it was too late, but also because he 
did not deem the sureties responsible for 





the amount required. The bond was also 
defective in form; the condition thereof, 
being that the appellant should diligently 
prosecute her appeal, to effect and pay all 
such costs as should be adjusted against 
her, in the event of her failure to obtaina 
reversal of the decision appealed from, in- 
stead of a condition to prosecute her ap- 
peal to effect, and to pay “all costs that 
should be adjuged against her by the 
Court of Chancery,” as required by the 
108th section of the title of the revised 
statutes relative to writs of error and ap- 
peals. The petition of appeal filed with 
the register was also defective in form, as 
it did not show who were intended to be 
made parties to the same, as respondents 
in the appeal. 

J. L. Curtenius, for appellant. 

H. Gardner, for respondent. 

The CuanceLtor.—lIf no other diffi- 
culty existed in this case than the techni- 
cal defect in the condition of the bond, 
that could be remedied by allowing the 
appellant to amend under the provisions 
of the revised statutes on that subject. (2 
R. S. 556, § 34, Potter v. Barker, 4 
Paige’s Rep. 290.) The formal defect in 
the petition of appeal is also one which 
this court would permit the appellant to 
amend upon payment of costs. 

But the statute declares that the appeal 
shall not be effectual until a bond shall be 
filed with the surrogate with two suffi- 
cient sureties to be approved of by him. (2 
R.S.610,§ 108.) If the appeal bond, there- 
fore, is not approved by the surrogate, the 
appeal is irregular and must be dismissed ; 
as this court has no power to amend such 
a defect. Here the bond was not ap- 
proved by the surrogate, and he states in 
his affidavit that he did not consider the 
sureties responsible for the amount re- 
quired. Their affidavit of justification 
was not equivalent to an approval of the 
sureties by the surrogate. For if he 
doubted their responsibility it was his duty 
to examine them on oath as to the parti- 
culars of their property, where it was situ- 
ated, &c., and the nature and amount of 
their debts and responsibilities, before he 
approved the appeal bond. A bond pro- 
perly approved not having been filed with 
the surrogate within the thirty days al- 
lowed by law for appealing, the appeal 
filed with him was irregular, and must be 
dismissed with costs. 
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Before the Hon. F. Wuittiesey, Vice- 
Chancellor of the Eighth Circuit. 


Burcuarp v. Putiurps et al—14 Feb. 
1844. 


NOTICE OF LIS PENDENS UNDER THE ACT 
oF 1840—PpAYMENT OF SURPLUS PUR- 
CHASE MONEY TO JUNIOR INCUM- 
BRANCER. : 


On asale under a decree of foreclosure there was a 
large surplus, which was brought. into court. 
The Master’s report of the sale was filed on the 
4th November, 1843. On the 6th November 
following, B. filed with the clerk his claims for 
the surplus, and an order of reference wasenter- 
ed in relation thereto at the instance of B., and 
was executed by the Master, who by his report 
awarded the surplus to B. to whom the same 
was, by virtue of an order made therefor paid on 
the 22nd November, 1843. It appeared that 
the Master in proceeding on the reference, was 
furnished with the certificate of the clerk that 
the only claim filed was that of B. W and W. 
who had a lien upon the mortgaged premises by 
a judgment subsequent to the mortgage fore- 
closed, and who had filed a notice of dis pendens 
required by the act of 1840, in the County 
clerk’s office, upon which the usual decree had 
been taken, applied to vacate the proceedings 
in relation to the surplus, and for an order that 
B. restore the money withdrawn, alleging that 
they were not informed of the proceedingsin the 
suit until the 8th November, 1843, and that 
after ascertaining the necessary facts, they sent 
a notice of their claim to the clerk to be filed. 
It was admitted however, that such notice was 
not received by the clerk till November 24th, 
anes two days afier the money had been paid 
to b. : 

HE cp, that W. and W. although not parties to the 
suit, were foreclosed the same as if the bill had 
been taken as confessed against them. 

Held, also, that the Court had no control over 
the money received by B. 


This was a bill to enforce a mortgage- 
decree of sale entered July 25, 1843, and 
sale made October 25, 1843. ‘The defend- 
ant, Calvin H. Bryan was the purchaser, 
and there was a surplus produced by the 
sale of $1898,28, which was brought into 
court. The Master's report of sale was 
filed Nov. 4, 1843. Nov. 6, 1843, Calvin 
H. Bryan filed withjthe clerk, his claims 
for the surplus, which were two—one, a 
decree upon a junior mortgage for the pur- 
chase money, executed by the defendant 
Jasper Parish to the defendant, Phillips, 
and the other, a mortgage executed by the 
defendant Parish to the defendant Bryan, 
dated May 1, 1841; the first claim was 





$1388,72, the second, $982,08. An order 
of reference was entered in relation to the 
surplus money, upon the application of 
Bryan, Nov. 15, 1843, and was executed 
by the Master, Nov. 22, 1843, when his 
report was filed awarding the surplus to 
Bryan. The Master in proceeding upon 
the reference was furnished with the certi- 
ficate of the clerk that none of the defend- 
ants had appeared in the suit but Phillips, 
and that no other claim was filed, but the 
claims filed by Bryan. Phillips was 
summoned by the Master, but no one but 
Bryan appeared before him on the refer- 
ence. Upon filing the Master’s report, an 
order was made for the payment of the 
money to Bryan, Nov. 22, 1843, and the 
money was immediately paid to him. The 
mortgage foreclosed by this suit, was ex- 
ecuted in 1837. Phillips had conveyed the 
mortgaged premises to the defendant, 
Parish. The Messrs. Willettsg the peti- 
tioners, recovered a judgment against Pa- 
rish in 1838, upon which was due $437,80. 
The notice of lis pendens required by the 
act of May 14, 1840, was duly filed in the 
County clerk’s office, and the usual decree 
taken under the act. The petitioners 
state that they were not informed of the 
proceedings in this suit, until Nov. 8, 1843, 
and then were so informed in such a man- 
ner that it was necessary to write again 
to obtain information as to the title of the 
suit, and the court in which it was pend- 
ing. The mortgaged premises were situ- 
ated in Monroe county, and the petitioners 
reside in Delhi, Delaware county. After 
ascertaing the necessary facts which they 
did not do until Nov. 20, 1843, they im- 
mediately sent a notice of their claim to 

the surplus to the Master, and to the clerk 

to be filed. The clerk did not receive it 

until Nov. 24, after the money had been 
paid out to Bryan. The Petitioners then 

called upon Bryan to pay their judgment 

or to consent to vacate the proceedings 

for the surplus, which he declined to do. 

Bryan at the time of instituting the pro- 

ceedings forthe surplus, knew of the ex- 

istence of the petitioners judgment, but 

was informed ‘that it was collaterally se- 

cured by other obligations. The petition- 

ers now apply to vacate the proceedings 

in relation to the surplus, and for an order 

that Bryan restore the money withdrawn 

by him to the Court. 

F. M. Haight, for petitioners. 
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E. Griffin, for defendant Bryan. 

The Vice-CHanceLLor.—These peti- 
tioners having a lien upon the mortgaged 
premises by a judgment subsequent to the 
mortgage foreclosed, and upon taking the 
decree in the cause, proof having been 
made of the filing the requisite notice in 
the County clerk’s office, the petitioners 
must under the act of May 14, 1840, be 
deemed to be foreclosed, although they 
were not made parties to the suit. I[ 
apprehend also that the effect upon them 
is precisely the same as if the bill had 
been taken as confessed against them, 
after having been made parties, and served 
with process. The 10th section of the 
act before referred to gives these petition- 
ers the right to apply for surplus monies, 
and set aside the sale in the same manner 
as if they had been made parties. They 
did make their application fer surplus mo- 
nies, but i@ was not made until after it had 
been paid out of court upon a previous ap- 
plication by anotherclaimant. Mr. Bryan 
one of the defendants filed his claim, pro- 
cured a reference to a Master, produced to 
the Master the certificate of the clerk 
that only one defendant had appear- 
ed, and that noother claim had been filed ; 
the Master summoned the defendant, who 
had appeared, no one appeared before him 
except Mr. Bryan, and the amount of his 
claims was ascertained and reported, and 
upon the filing of his report,an order was 
made for the payment of the money to 
him, and it was paid to him. The order 
was made for the payment of the money 
immediately, without waiting for the eight 
days nisi for confirmation, because no one 
appeared before the Master, and therefore 
no one had aright to except. ‘The whole 
proceedings were in strict conformity with 
the 136th rule, and with the course indi- 
cated by the Chancellor in Hurlburt v. 
Mc. Kay, (8 Paige, 651.) Indeed, this 
application is not made on the ground of 
any irregularity. The petitioners counsel 
does however insist that it was the duty 
of the Master under the 136th rule to re- 
quire certificates as to liens from the pro- 
per clerk’s offices to be produced, and not 
confine hlmself to summoning the parties 
who had appeared, and the persons who 
had filed claims. © But I do not so under- 
stand the rule. Before the law of 1840, 
every person who would have had any 
claim upon the fund must, to have been 





foreclosed as against the land, have been 
made parties, and served with process. 
They would have thus had notice. By 
the law of 1840, and the filing of the no- 
tice in the county clerk’s office according 
to its provisions, judgment creditors re- 
ceive what is by law deemed to be actual 
notice. If, therefore, a judgment creditor, 
after thus having legal notice of the pro- 
ceedings, neglects to file his claim, it may 
be fairly presumed that his claim is paid, 
or that he does not think it worth pur- 
suing. Ifthe Master had procured the 
certificate of the clerk of the Supreme 
Court, showing the existence of this 
judgment and no one had appeared to 
claim anything by virtue of it, he would 
not have been justified in withholding a 
report in favor of Mr. Bryan. He could 
have taken no notice of any such judg- 
ment when the party in whose favor it 
was did not appear to found any 
claim upon it. Thecourse prescribed by 
the 136th rule seems to have been strictly 
pursued, and all that it requires to be 
done seems to have been done. 

If the petitioners had presented their 
claim before the Master, it would appear 
independent of equities arising out of ex- 
trinsic circumstances, that it was a lien 
upon the fund, subsequent to the de- 
cree held by Bryan, but prior to the mort- 
gage held by him. It was subsequent to 
the decree, because the decree was upon 
a mortgage, which, though younger than 
the petitioner’s judgment, was given for 
the purchase money. It was prior to 
Bryan’s mortgage, because it was older in 
point of time. 

The surplus, however, was sufficient to 
pay Bryan’s first claim, and the judgment 
of the petitioners. But Bryan has by his 
diligence and speed, obtained the whole 
surplus, and obtained it by proceedings re- 
gularly instituted and prosecuted, and the 
question now is, whether the petitioners 
can obtain any relief. 

The circumstances under which this 
application is presented, and the facts upon 
which it is founded, would be sufficient to 
open any order or default, and let in the 
petitioners to be heard on equitable terms. 
If the matter was still pending before the 
Master, the petitioners though they had 
filed no claim, would be permitted to 
go before the Master and prove it, and 
even after the Master's report had come 
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ld ment after it has come to the hands of the | policy of the law this court has nothing 
wre party ? to do. 
% So courts of equity in mortgage cases, The prayer of the petition is denied, 
ry can set aside orders, defaults, and even | with ten dollars costs. 
ay the enrolment of decrees, and sales under 
ly them, when the party to the suit was the | . COURT CF COMMON PLEAS, 
wl purchaser, and the property was still in 
his possession, but have they any control | Before the Hon. M. Utsnorrrer,: and 
ite over the money which has been raised by Judges Incxis and Incrauam. 
sale, and paid over toa party? How is 
“ the order to repay the money into court JENKINS v. STEPHENS. 
va to be enforced byexecution or attachment? | DEMURRER TO PLEA—GENERAL DEMUR- 
oo In bills for the administration of assets, it RER TO SEVERAL PLEAS. 
od appears to be the general rule ‘that the | To adeclaration in an action on a Bond containing 
court has control over the fund as long as | __ two counts, the first on a money bond without 
to it or any part of it remains in court, but it setting forth the condition and the second set- 
on is to be inferred that it can exercise no ede por the he pene: the defendant plead- 
w control over that which has been paid out port h “= agama on aby “pen 9 reg 
for ‘ count that the plea was bad, that it should have 
under a regular order of the court. (Wild- | been non est fartum ; but as to the second count, 
to er v. Keeler, 3 Paige, 164; Brooks v. _ noe a Pon om the foundation of the 
> 4 7. -#h? action Dut on m 
% Gibbons, 4 Paige, 377; 2 Smith's Ch. and matter of fact the ae GE yn 
Practice, 267.) The present case appears |g good plea 
, to to be very similar in principle, and I must | On a general demurrer to several pleas, if either 
ent confess that in my view of this case, the | plea is good, the defendant is entitled to judg- 
his court has lost all control of the money. am. ; 
ole It is suggested that Bryan was guilty Demurrer To PLEs.—The action was 
Te of a fraudulent concealment of fact when | ona Bond. The declaration contained two 
the he obtained this money. It is clear that | counts, the first on a money bond under 
ers at such time he knew of the existence of | seal, which stated no condition, the second 
; the petitioners judgment but he was also | count on a bond of indemnity stating the 
his given to understand that it was collate- | condition. 
pon rally secured. And he might have sup-| ‘The defendant pleaded nil debet to both 
t to posed that such was the reason why it | counts. 
the was not claimed, neither do I suppose} Geo. White in support of the demurrer. 
ms. that a mere knowledge of the existence of | The first count is on a money bond under 
the the judgment is sufficient to infect his | seal, without condition. The second 
had lawful and regular acts in obtaining the | count is on a bond to indemnify with oyer, 
to money with the stamp or taint of fraud, | nil debet is pleaded to both counts, it is not 
and and if so I cannot perceive any clear mode | good as to either, non est factwm is the 
ome of relief by this application. If the peti- | proper plea —(1 Chitty Pl. 477, 478, 479; 
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2 Saund. 187 ; 5 Esp. R. 38; 1 Cow. per 
Woodworth, J.,676; 8 John R. 82; 11 
idem. 474-6.) 

J. S. Mitchell, contra. The plea of nil 
debet is good because, 1. The indemnity 
on which this suit is brought is a cove- 
nant to save plaintiff harmless, &c.—(2 
R. S. chap. 6, § 20, 355.) 2. It is only 
inducement to the action, the foundation 
being a matter of fact, viz., whether there 
was a legal recovery against the plaintiff 
on account of such levy within the mean- 
ing of the indemnity —(Gra. Prac 196, 
op. Court. Sept. term.) 

Per Curtam.—This is a demurrer toa 
plea in an action of debt. The narr. con- 
tains two counts, l. on a money bond 
stating no condition. 2. On a bond of 
indemnity stating the condition. The 
plea is nzl debt to both counts. 

As to the first count, the plea of nil debet 
is not good. The bond, or specialty, being 
the foundation of the action, the plea 
ought to have been non est factum. (1 
Chit. 478-9.) “s 

As to the second count, the bond is not 
the only foundation of the action. The 
bond is only inducement to the action, and 
matter of fact the foundation, and nil debet 
may be pleaded—(11 John, 476.) The 
The various matters of fact upon which 
this count is founded, are stated in the se- 
cond count. It is true that where the 
bond is the foundation of the action, al- 
though extrinsic facts are mixed with it, 
nil debet is not a good plea—but bonds of 
indemnity against escapes and such like 
indemnities have always been held not to 
be the foundation. The escape being 
matter of fact is the foundation. In the 
case before us, the plaintiff being sued for 
the levy against which he was indemni- 
fied, and judgment being recovered against 
him for such levy, are the matters of fact 
upon which this suit is founded, and the 
bond of indemnity is only inducement. If 
so, nil debet is a good plea. 

The defendant mistakes in supposing 
that the Art. 2 R. S. 355, Ist edit. § 20, 
authorizes this plea. This is not an ac- 
tion of covenant but debt. The words 
“ or with the plea of nil debet to an action 
of debt or judgment,” do not meet this 
case, and the $ 10 only applies to the 
plea of nil debet in cases where such plea 
might, before the statute, have been put in 
according to the settled rules of pleading 





(20 Wend. 2) ). The question then is, 
whether according to therules of pleading 
nil debet is a good plea to the second 
count? (Vide 1 Saund. 39, note 3; 2 
Saund. 187, and note: 2 Gr. Prac. 2nd 
edit. 232-3.) 

It rather occurs to us that the foregoing 
conclusion is correct, viz., that the plea 
might be sustained as to the second count. 

On a general demurrer to several pleas, 
if either plea is good, the defendant is en- 
titled to judgment. (12 Wend. 165.) 

If this plea, however, is bad as to the 
first count, it must be held bad forthe 
whole. (1 Saund. 28,note2.) Ifseveral 
pleas had been put in, the result would 
have been different, 

The plaintiff is therefore entitled to 
judgment, with liberty to the defendant, 
on payment of costs to withdraw or amend 
his pleas. 














LPRGULSBH CASES. 


In the Exchequer of Pleas. 





Before the Right Hon. Lord Axsineer, 
Ch. B., and Barons Parke, ALDER- 
son, Gurney, and Rotre. 


Davies v. Jenxins— Trinity Term, 1843. 
ATTORNEY—NEGLIGENCE. 


An action on the case will not lie against an attor- 
ney, who, by mistake and without malice, 
brings an action, or sues out an execution 
against the wrong party. 


Case.—The declaration stated that the 
defendant, being an attorney, had been re- 
tained as such by one David Jones, to 
commence and prosecute an action against, 
one David Davies, at the suit of the said 
David Jones, for the recovery of a sum of 
money alleged to be due and owing from 
David Davies to David Jones; that he 
thereupon sued out a writ of summons in 
debt, at the suit of David Jones, directed 
to David Davies, and caused such pro- 
ceedings to be had, that afterwards, to wit, 
onthe 17th of November, 1842, David 
Jones recovered in the said action against 
the defendant therein the sum of 5s. 4d. 
debt, and 7/. 14s. 6d. damages and costs ; 
that defendant afterwards sued out and 
prosecuted a writ of fiert facias to the 
Sheriff of Carmarthenshire, directing him 
to levy on the goods of David Davies, the 
sum of 5s. 4d., and 7/. 14s. 6d. and inte- 
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rest, with costs of execution, and caused 
the said fieri facias to be delivered to the 
sheriff, and caused and procured a man- 
date to be issued by the sheriff, to the 
bailiff of Kidwelly, in the said county, 
for levying in the said liberty, the said 
several sums, &c., and caused the said 
mandate to be delivered to the bailiff of 
the liberty, who delivered it to his bailiffs 
to be executed. ‘That at the respective 
times of the committing of the grievances 
in this count mentioned, the plaintiff was 
not indebted to the said David Jones, in 
any sum or sums of money whatever, nor 
had the said David Jones any claim or de- 
mand whatsoever against him the plain- 
tiff, nor had the said David Jones then, or 
at any other time, retained, or employed, 
or authorized the defendant as attorney as 
aforesaid, or otherwise howsoever, to com- 
mence or prosecute against the plaintiff 
any such action as aforesaid, or any ac- 
tion whatsoever, at the suit of the said 
David Jones, yet the said defendant, to 
wit, onthe lst September, 1842, by himself 
and his assistants and servants, and the bai- 
liff, carelessly, negligently, and improperly 
for want of due and proper care and atten- 
tion on his and their part, commenced and 
prosecuted the said action, and sued out 
the said writ of summons, and caused 
other proceedings thereupon had in the 
said court as aforesaid, to be taken, and 
the said writ of fi. fa. and mandate to be 
issued agains the plaintiff, instead of the 
person against whom the defendant was 
retained and employed to commence and 
prosecute the said action as aforesaid. 
And the plaintiff further says, that the de- 
fendant by himself and his agents and ser- 
vants in that behaif, to wit, on the said 
17th November, 1842, so carelesssly, neg- 
ligently and improperly conducted himself 
in the prosecution and management of the 
said action, and the proceedings therein, 
that by and through the mere negligence, 
carelessness, and improper conduct of the 
defendant, and his agents and servants in 
that behalf, and for want of due and pro- 
per care and attention on their part’as to 
the service of the said writ of summons, 
and of a notice of declaration. in the said 
action, neither a copy of thesaid writ, nor 
any such notice was ever served on the 
plaintiff, or on any one on his behalf ; and 
the said plaintiff did not, till after the said 
warrant was delivered to the said bailiffs 





for execution as aforesaid, know of the 
same proceedings or any of them, and for 
want of such knowledge, he, the plaintiff, 
did not, nor could, by application to the 
said court or otherwise, prevent the same 
judgment from being obtained or enforced 
against him the plaintiff. And the plain- 
tiff further says that the defendant by 
himself, and his agents and servants, so 
behaved himself in the premises that by 
and through the mere carelessnes, negli- 
gence, and improper conduct of the de- 
fendant, and his agents and servants in 
that behalf, and for want of due and pro- 
per care and attention on his and their part 
in ascertaining who was the person against 
whom the said David Jones had retained 
and employed the said defendant to com- 
mence and prosecute an action at the suit 
of the said David Jones as aforesaid, the 
said writ of fi. fa., and the said mandate 
and warrant were to wit, &c., within the 
said liberty put in force and executed 
against the goads and chattels of plaintiff 
by the said bailiffs, who, as such, entered 
into the dwelling house, building, and 
close of the plaintiff, and seized and took 
in execution certain actual goods and 
chattels of the plaintiff, then being in the 
said dwelling house, of the value of 50. 
and remained in possession of the said 
chattels for a long space of time, to wit, 
for the space of ‘five days, by means of 
which said several pfemises, &c. Special 
demurrer. 

E. V. Williams, in support of the de- 
murrer. It is clearly settled that no ac- 
tion will lie in a case like the present, un- 
less the conduct of the defendant is alleged 
and shown to have been malicious. Here 
the declaration does not even allege that 
the defendant had acted wilfully. Schez- 
bel v. Fairburn, 1 B. and P. 388; Lewis 
v. Morris, 2. C. and M. 712, 4 Tyr. 907 ; 
Saxton v. Castle, 6 Adol. and Ell. 652, | 
N. and Per. 661; Porter v. Weston, 5 
Bing. N. C. 717. 

Henderson, contra—No allegation of 
malice is necessary, if it can be shown 
that by a negligent and careless use of the 
process of the court substantial mischief 
has been done to the plaintiff. The gene- 
ral principle of law is that every man must 
exercise his own rights and discharge his 
duties with such a degree of caution as not 
to occasion injury to others. If danger 
ensues from neglect in this respect, it is no 
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answer to say that the defendant is inno- 
cent of moral wrong. It has been held 
that an action will lie against a party for 
issuing a ca. sa. against a wrong person or 
for driving a carriage against the carriage 
of another. ‘The cases cited are cases of 
malfeasance—this is one of positive negli- 
gence; and wherever a party suffers di- 
rectly and immediately from the negli- 
gence of another, he may maintain an 
action. Langridge v. Levy, 2 Mee. and 
W. 519; 4 idem. 337: Anderson v. Wat- 
son, 3 C. and P. 214. 

Lorp Asincer.—I have no doubtabout 
any partof the case. This declaration is 
bad on the grounds of the special demurrer 
which have been assigned. Even sup- 
posing Mr. Henderson right, it is bad, be- 
cause on the face of it it discloses the cause 
of action, if any to have been tresspass, by 
executing a fi. fa. against a wrong person. 
This is a new attempt, and to the best of 
my recollection, the first of its kind. If 
encouraged, it would give rise to abund- 
ance of actions against attorneys. What 
are the facts? The defendant, an attor- 
ney, is instructed to bring an action against 
one David Davies, and the plaintiff, another 
person, happens to bear the same name. 
Had the process been served on him by 
mistake it is obvious that he must defend 
the action, which would result in his get- 
ting a verdict; but the process is served 
on the right man, ahd execution is issued 
against the plaintiff, without any malice, 
but through mere mistake in the name, and 
the sheriff takes his goods in execution. 
He is, therefore, entitled to bring an action 
of trespass, for nojudgment was entered up 
against him, and he would recover on 
proving that the proceedings were really 
against another person. All this is con- 
sistent with the facts stated in this declara- 
tion. If,as the declaration alleges, the 
plaintiff never was sued at all, from the 
beginning to the end of the action, how he 
could imagine that the proceedings were 
against him it is difficult to conceive. 
Suppose the whole proceedings from first to 
last were a mistake, that the plaintiff in a 
former suit brought his action against a 
wrong person, is an action to lie against 
hisattorney? If that position could be 
maintained, what disagreeable conse- 
quences might ensue. If an attorney be 
guilty of negligence in notascertaining the 
identity of the individual agaanst whom 





the action is to be brought he would be 
equally liable, if his client had instructed 
him to make inquiries whether a debt was 
due or not, and he had come toa wrong 
conclusion. If a debt were really due by 
the defendant, and the plaintiff gets a ver- 
dict, is he to bring an action of negligence 
against the attorney ? Unless it is charged 


that the attorney acted maliciously, no ac- 


tion will lie. Suppose an attorney brings 
an action against A. B. and C. D., partners, 
but on the trial fails in proving C. D. to be 
a partner, is an action to lie against him 
for negligence, for not ascertaining the 
names of the partners before he issued pro- 
cess ? If that wereso, it would ultimate- 
ly come to this, that an attorney would be 
liable to an action for every mistake he 
might make in suing out the process of the 
court. In this case, however, it is suffi- 
cient that ifthe party against whom exe- 
cution issued, had applied to set it aside, 
the court would have done so, and left him 
to his action of trespass, which, according 
to the declaration, he was entitled to have 
brought. Here there is no pretence for ma- 
lice. I therefore think this declaration 
bad, both on special demurrer and the 
general grounds I have stated. 

Gurney, B., concurred. 

Rolfe, B.—There are two modes of con- 
struing this declaraiion. Either the pro- 
cess was sued out against the wrong Da- 
vid Davies up to the time of execution, or 
all the proceedings throughout were against 
the wrong David Davies. On the mere 
ground of this uncertainty, we ought to 
hold this declaration bad on special demur- 
rer, but utrwm horum mavis accipe, in either 
view, the declaration is bad. If it mean 
that the process was rightly issued against 
the present plaintiff, then the action should 
have been against the sheriff for taking the 
goods of a party against whom no judg- 
ment had been signed. If onthe other 
hand, the declaration mean that the pro- 
ceedings from beginning to end, were con- 
ducted against the wrong person, then 
that person would have a good defence, 
and might recover his costs. The law al- 
lows him no further remedy : for the pro- 
cess being issued without any malicious 
intention, it is damnum absque injuria, and 
no action will lie. We ali know that he 
will be put to some extra costs, for which 
there is no remedy. 

Judgment for defendant. 


mak Om 
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